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FINDINGS OF FACT AND CONCLUSIONS OF LAW 


rkjw 5 * 

propOB«d findings and conclusions with citations therein 
and I believe it is to the interest of everybody involved, 
counsel,litigants and perhaps even the Court if this case 


is resolved at the trial level. . 

There will follow what shall be deenad my 
findings of fact and conclusions of law pursuant to Rule 


52 FR Civil P. 


Under contracts closed on Deceribnr 2, 19C3, 
the plaintiff Titan acquired from the defendant four 
companies known as Harold Faggen Associates, Inc., 
Actuarial Tabulating Corporation, bmi)loyee Pjnd Hcrvicen 
Corporation and Fund S & 12 Corporation. fJj’t:"icall/, 
of course. Titan acquired the capital stocJ; of these 
four companies from defendant Harold Faggon in considera¬ 
tion for the issuance to him by Titan of $5.5 million 
worth of convertible debentures bearing i ntej. 'St at 
four percent per annum. 

Although the convertibility details varied 
slightly, suffice it to say, the debentures would be 
convertible by Faggen at an average price of $19 a share. 

In the fall of 1968 as I understand the 
evidence, the common stock of Titan was trad inn at roughly 
from 13 to 17-1/2 points. 


In Hay 1972 after a prolonged parvod of bicker 
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Findinga of Fact and Conoluaiona of Law 

rkjw 6 ) .^1 ] ■ • • 

ing batmen tha parties. Titan notified Paggen it would 
no longer pay interest then duo and owim on the debentures. 
At about the same time, it commenced tliis suit in tiiis 
court seeking recision of the contracts and money damages. 

Based upon claims of violations of the Securities 
Exchange Act of 1934, 15 U.S.C. Section 7CJ(J)) and Rule 
lOb -5 thereunder 17 CFR 240.10D-5. 

Defendant reciting tlie default on the notes 
has counterclaimed to recover the full value of the 
debentures.plus outstanding interest. 

I Mroposc to treat first th<‘ nenrtiacions 
and other events prior to and loading up to Llie closing 
on December 2, 1968. 

Titan is a comparatively small conglomerate 
which in 1968 wans basically in tlie norcgacic, real estate 
and construction business. With tlie boo»i narlr.ft of that 
year. Titan was very interested in acfpiisitions of otlier 
companies. Then as now, it w.is in an o::coedingly ti'iht 
cash position. .Moreover, at t!iat time and over the year.s 
to date, fitan has sustained several changes in equity 
control and even more changes in top managornont. 

in 1960, Titan had con.! umler the 
tlominance of what is knen/n and as was reft:rr,>d to in this 
trial as tJie lllocl; group. Thar group in!;tall-fj Anthony 
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4 
8 
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10 
11 
12 

13 

14 
18 
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18 
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Findings of Foot and Conoluaions of Law 

rkj4f 7 

Prank as prasidant of Titan in tha aprinq of ‘.hac yoAr. 
Danjamin Robinson thm as now a Maw York lawyer although 
not literally a memljer of the Uloc): aroup v/n.s and con¬ 
tinued to bo chaiman of the board of Titan. ^ long 
standing associate and business acquaintance of his was 
tha defendant Harold Faqgen. Harold Faggen is a law 
graduate, alboit, as far as I can deteririne, he has novuj 
been a practicing lawyer. He is also a certirtr.l public 

accountant and actuary and liia field of exoertiso, basicall;', 
has been in the accountancy profession. 

I 

In 19G8 he was tlie successful o’i'icr and oxecu- ' 
tive head of an actuarial data orocesning Ijus.'. leso. 'I'lie 
core of his business success then was the actviisition 
and retention of many clients, nartictilarly unions in 

* 

union pension funds and insurance business. 

Essentially at that tine the bull; .«C his 
business was done under the name and style of Harold 
Faggen Associates, Inc. /As indicate/l hereto" or*', hov/ever, 
Faggen also did business through three other corporations, 
the stoc); of v/hlch he owned and those corT>or.~tion3 T 
named earlier. 

As stated, he and Oen Robinson h.id close 
business and nrofe.ssional contact. Indeed, uovcral of 
the unions and nension funds ropresent.<d by Vagcicn as an 
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Findingt of Foot and Conoluaiona of Law 


1 

rkjw 8 • 1 143 


2 

actualry happened also to bn represented by lu i^inson or 


3 

his firm as counsel • 


i 

Ifhen Frank and the Block qroup car''s into the 

■ 


6 

6 

7 

8 

picture In early I960, Frank who had l)OGn a CaUrornia 

real estate operator and his board of directors were 

in accjulsltions. This is not sui'i>rising be~ 

cause if you v/ill recall* and certainly tJiis Co'irt takes 


9 

judicial notice of the fact that 19GC i/a; on 0 ^ tiie 


M) 

peak years of conglomerate activity and acquisition 


11 

activity and there was a relatively boom inarJ:pt in that 


12 

year. j I 

13 

A friend and associate of Frank jr Lirt*,* 


14 

was Ldmund Kaufman, a Los Angales lawyer and in.‘>nJ>er of 


15 

the law firm of Irell & Manella. Kaufman purported to 


16 

be and in fact I deduced was a specialist in mergers and 


17 

acquisitions. 


18 

In 19GB, the Faggen companies had 


19 

a very strong cash and liquid asset position. In 


20 

P^i^ticular, their actuarial business, alljeit lelatively 


21 

small porhans from certain points of view v»bs nevcith *- 


22 

less very successful. 


23 

Not surprisingly,therefore, Harold Faggen had 


34 

received a nunlier of overtures for the icffu i nin ion of 


25 

his business or a merger from such suhst.Mir-i il firms as 
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Priam, lfat«rhous« and nor# particularly. Levin Townsend 
•nd Oiabold Corporation. Thus, in the second quarter 
of . > «i with the assistance of a nan named Roqoff who 
prepared projections of income for the Paggen companies 
which among other things recognised distinctions between 
accounting for private firms and for public firms, Faggen 
made presentations to these companies just mentioned. 

In the course of these discussions, particularly 
with Levin Townsend and Diebold, it appeared that these 
firms had suggested, albeit not firmly offered figures 
from five million to seven million to acquire the Faggen 
companies. Paggen discussed these conversations and 
tentative negotiations with his friend Ben Robinson, 
who lost little time in putting Faggen in touch with 
Anthony Prank. Both Robinson and Frank made it realis¬ 
tically clear to Paggen that Titan would be interested 
to acquire his companies. As a result. Prank had Kaufman 
come to New York from Los Angeles and take up discussions 
with Harold Paggen. Their first meeting of substance 
came on September 6, 1968 in the Robinson law offices 
on Park Avenue, New York City. 

As far as I can tell, no specific price was 





11 


a 


Findinga of Foot and Conaluaione of Law 

rkjw 10 

/ 145 

discussed or certainly was not neqotiatnd that dav be¬ 
tween Kaufman and Paqgen, but it does appear that Kaufman 
looked over what is in evidence as Exhibit 1 in ^^hole 
or in part, a set of orolections prepared in largo measure 
by Rogoff and Faggen. 

More than that, Kaufman looked over the tax 
returns of the Faggen companies for the past three or 
four years. They discussed in general the actuarial 
business and the prospects for the Faggen companies, at 
least in theory, in the field of data processing. 

A much more sinnificnnt and 'detailed n,pnt-.ing 

occurred thereafter on October 2, 19r,3, also in iJew York. 

% 

Frank was apparently present at this meeting for a rela¬ 
tively brief time hut Faggen and Kaufman were the prin¬ 
cipal participants. Faggen and Kaufman went over the 
Faggen company tax returns once again. They also appeared 
to have discussed the balance sheets at least to the 
extent of the cash position or net worth of the Faggen 
companies. 

There then followed another meeting on October 
6 and this one was principally concerned with conver¬ 
sation between Frank and Faggen;and at the request of 
Frank, Faggen delivered to him, Frank, a handwritten 
memorandum of a brief narative and statistical summary 




1 



► 


% I 

3 

4 
6 
6 

7 

8 
• 

10 

11 

12 

13 

14 

15 

16 

17 

18 



Findings of Faot and Conolusione of Law 

rkjw 11 

of account* of tho Faggen group and their enployeea at 
leaat in term* of number*• 

There wa* al*o apparently a pro forma which 
wa* prepared by Faggen or aomeone in hi* organization 
which wa* part of that exhibit, which we know as Plain¬ 
tiff** 2. Frank thereupon proceeded to have that par¬ 
ticular document typed up and that i* in evidence as we 
know it a* Plaintiff* 3. 

Going back to October 2, it appear* that at 
the conclusion of that meeting, both Faggen and Kaufman 
ahook hand* on a tentative deal which would be subject 
to board approal and the vjorkingout of specific details 
by financial and legal representatives, particularly of 
Titan. 

Now, it would also appear, although it is 
not entirely clear because of certain equivocal testi¬ 
mony both by Mr, Kaufcian and in my judgment Mr. Faggen, 
that it wa* at the October 2 meeting that Kaufman took 
the income for 1968 and estimating the present tax 
income from those figures to be about $550,000, nego¬ 
tiated Faggen down from a price originally suggested 
by Ben Robinson of about $7 millon when he first talked ‘ 
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to Prank and Faggon aHout this matter. As KaujT'nan nat 


it^ thereforef he negotiated Faggen down to a price of 
$5.5 million in convertible debentures. Though much 


has been made of this figure and how Kaufman relied 
upon it, I think his principal reliance was to get 
Faggen down to that amount even though he may have 
used the figures as plaintiff argues, and it was a tech- 
niaue perfectly acceptable among professionals in order 
to get a rough approximation which in turn would lead 
to a good price. 


Although Kaufman mav have been understood 
to claim otherwise in his testimonv at this trial, it 
is specifically found that he did not relv reallv in any 
way on the so-called projections of earnings which we 
know as Plaintiff's 1, nor did he rely reallv on what 
is called the pro forma attached to Plaintiff's 3. 

First of all, he didn't haye that pro forma Plaintiff's 
3 because that didn't appear until the October 6 meeting. 

Second of all, eyen assuming he was reading 
the same figure, for example, of 1160, which does appear 
on Plaintiff's Exhibit No. 1, the so-called Faggen-Rogoff 
projections, I don't think that Kaufman relied on those 
at all in coming to a handshake tentative agreement with 
Harold Faggen. The reason for this are manv, but I can 
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■uiMnarise briefly at this moment to sav that Kaufman 


undaratood full well that this was a deal which was 
attractive because it was an acquisitidn and it looked 
as though the actuarial business might be nut together 
very neatly with some of the mortgage and real, estate 
business which Titan was already into, and that possibly 
there was a chance for some data processing melding 
which in the future would be potentially exciting and 

t 

profitable. More than that, I think Kaufman was bemused 
as many other persons were bemused by the strong asset 
and cash liquid asset position of the companies of 
Harold Fagqen. 

Now, as stated on October 6, Faggen, as he 
put it, got very excited about the figures, most par¬ 
ticularly in respect to the net worth of the Faggen 
companies. Also as Frank put it, he was excited about 
the possibilities that might be made or put into effect 
once the Faggen group was merged into Titan to build 
upon the computer capacity such as it was of the Faggen 
companies. 


Prank was also aware, as was Kaufman, that 
Ben Robinson, chairman of the board wanted this deal 
and therefore he wanted to do the best he could to see 
to it that this deal was sold to the board of directors. 
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I 

I believe that largely for this reason, he 
asked Paggen to prepare a presentation and give it to 
him the following day and as indicated, this was done 
and as a result. Plaintiff's 3 came into being. 


Two days after October 7 and on October 9 
was held the board of directors meeting which, inter alia , 
took UD the question of the Faggen group ooposition. 

According to plaintiff in this lawsuit, the 
board members relied heavily on the nro form«i of earnings 
which were typed bp and incorporated in Plaintiff's 
3 in evidence but this claim is substantially undercut 
bv a number of other matters of evidence in this cas«. 

To begin with, although the plaintiff argues otherv/ise, 
the minutes of that hoard meeting by no means indicate 
that this was so. Beyond that, the plaintiff called a 
number of director witnesses, that is, witnesses who 
had been directors in the fall of 'fifl at the time when 
Titan made this acquisition. Only one of these witnesses, 
Frager, recalled any discussion of earnings at all at 
this meeting and he wasn't particularly explicit on 
just exactly what was said and eyen if I am wrong on 
that, it is abundantly clear from any fair reading of 
Frager's testimony, that this wasn't as important as 


such other facts aa the fact that Chairman RoHinson 
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wanted this deal and that Titan was in a cash position 
of a very tight nature and here was an acauisition 
which would pick up between 2 and $2.3 million cash. 

Now, it is true, however, that at that board 
meeting, Frank had with him Plaintiff's Exhibit 3. It 

»t * , • 

is also true that he did not physically distribute 
this to the board members. The only evidence that any 
board member ever saw this document within its four 
corners is the testimony of witness Hegv, a member of 
the board who was not present at the October 9 meeting. 
He wan away, he came back after the board voteH on this 
acquisition and Prank did present to him for his con¬ 
sideration and reading the exhibit which we know as 
Plaintiff's 3. 

Obviously this had nothing to do with the 
decision of Titan to acquire the companies because Hegy 
only read it after the fact. 

Suffice it to sav that the board of directors 

on October'9 voted to acquire the Faggen 
companies subject to investigation and approval of the 
financial and other details by the executive committee 
of Titan and by the Robinson firm in resnect to legal 
matters. 

Of considerable interest and importance is 
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the fact that between October 9, the date of the board 
of directors meeting and the date of the closing becember 
2, 1968, two financial and accounting of Titan 

Messrs. Mclntvre and Russo»checked into the financial 
data and records of the Paggen comnanies. Althounh it 
could be argued that each of these gentlemen# particularly 
Russo, have taken a markedly different position in con¬ 
nection with their testimony in this trial, or prior 
to trial in depositions, it is certainly hevond anv 
serious dispute that at the time, that is, at the time 
between October 9 and Oecemher 2, the closing dat«, 
they raised no quarrel or difference of oninion witli 
the figures submitted by Paggen or anv of the hooks 
and records which they had a chance to look at. 

While all this was going on, the Robinson 
firm representing Titan and Mr. Simon Shoib of the 
firm of attorneys representing Paggen in this verv 
lawsuit negotiated the contract as a formal matter 
*fter Kaufman out in his office in Los Angeles, apoarentiv, 
had prepared a first and rather rough draft. This draft 
was mailed bv Kaufman back here to New York to a Mr. 

Rosen, I think, in the Robinson law firm. In the course 
of the lawyer's work, it was agreed Titan would buy 
the Paggen companies against the tax returns for the 
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last five fiscal years of those comoanles and also 
against the unaudited financial statements of the com¬ 
panies prepared by Joseph Warren Companv, a certified 
public accountancy firm, for the quarter ending Septem¬ 
ber 30, 1960. 

I should say parenthetically, but importantly, 
as it is, the plaintiff has not even attempted to offer 
or if they have, offered any persuasive evidence that 
those particular contract document financial statements 
as set forth in paragraph 3 of the contracts of acquisition 
contain anything of significance or materialitv v/hich 
was false or misleading at the time they were made. 

After the changes in the contracts were made 
and the negotiations between Mr. Shelb for Harold Faggen 
and the Robinson firm for the corporation and after 
Russo and McIntyre had made such inquiries and studies 
as they made, it appeared that the executive committee 
of the corporation must have approved this, although 
the record is notably thin, if not indeed virtually silent^ 
on just what the executive committee did do as a formal 
matter for Titan, once the board meeting of October 9 
had been completed. 

The closing took place in any event without 


any difficulty on December 2, 1968. 
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Almost literally within a week or two after 
the closing, I should note that a employee of some 
ten years of the Paggen group, a man whoso job was 
® consultanv, and he was one of five or six 
consultants to the Faggen group, bv the panie of Tabor 
quit his employment and took with him some of the clientele 
of the Faggen group. mrold Faggen brought this to the 
attention of other management of Titan and not long 
thereafter, a suit was commenced by Titan against Tabor 
and his new employer which was none other than the Levin 
Townsend firm, by the wav,and with not too Jong a dnJav, 
that litigation was settled rather nrofitablv it seems 
to me whereby the defendants paid anproxinatelv 2fi0 or 
$265,000 to Titan. 

As 1969 arrived, events seemed to move along 
at first smoothly enough but then later that vear, as 
the stock market started downwards, the problems of 
Titan and all of its activities appeared to become 
more apparent and binding. 

As far as the record shows, the actuarial 
business of the Faggen group as it was literally called 
by the Titan executives, continued to do a strong busi¬ 
ness. Kaufman by this time had become chairman of the 
board since he was part of the so-called Bloch group. 
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Xt is true that there la evidence that Kaufman in 1969 be¬ 
came aonewhat dlaaatisfied with the data proceaaing 
efforta of the Paggen group. In a aenae you could 
argue that thia ia curloua becauac Kaufman himself aa 
I underatand the proof had been told by Faggen in Sept¬ 
ember or atj the very lateat on October 2, that there 
would be a flat year for the Paggen group in the data 
proceaaing end becauae of the atart-up coata and new. 
hardware expenaea among other thinga. 

I think the aame warning incidentally had 
been conveyed by Faggen in the preaenae of Anthony Prank. 

In any event, Kaufman aeema to have been a little un¬ 
happy aa he waa unhappy about a down-turn of buaineaa in 
*11 of thd diviaiona of the Titan group. 

In the meantime, alao, aa 1969 went along, 
Kaufman himaelf began to engage or, I ahould aay, en¬ 
counter heavy weather in argumenta in the Titan group 
family. Indeed, he finally left Titan aa chairman of 
the board in the aprlng of 1970 and he did not leave 
In what I would call an aura of good feeling. He waa then 
iucceeded by none other than the aforementioned Mr. Frager 
of St, Louia aa chairman of the board and th*»n there waa a 
gentleman for a period of a month or two by the name of Roaen, 
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Harry Roaan and finally and unhappily as event turned out fron 
the Harold Paggen selfish point of view, Mr. Robert James 
Prankel became chairman of the board. Frankel had first 
come into contact with Titan through a friend of his who 
was a member of the Robinson law firm. This was in the 
spring of 1969. •Prankel was successful in negotiating 
the sale to Titan of a construction company of his known 
as Soverign Construction Company. He was elected as 
a director of Titan in 1970 at the annual meeting of the 
stockholders and not long thereafter, in February of 1971, 

Mr. Frankel became chairman and chief executive officer 
of the Titan group. Not surprisingly, since he assumed 
the latter office, he came smack up against one of the 
usual bugaboos of the Titan group, lack of cash. At 
about the same time he met Harold Faggen and in all places, 
the Yale Club, and Immediately he tried to get Faggen and his 
so-called Faggen group to cast up more cash for the parent 
company. At least in human terms, it is not surprising 
to learn that Paggen reminded or pointed out to Frankel, 
that Titan had acquired at least $2 million worth of cash 
in marketable securities when the Titan group had 
acquired the Faggen companies and that therefore he was 
all enthusiastic in weakening the Titan group 
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operations by contributing aore cash. 

Partly because of Faggen's adanance in this 
position* Frankel in April 1971 sought to prevent Paggen 
frosi beina re-elected to the board of directors. This 
X SSI sure did not endear Frankel to Fageen and I surmise 
there were some personal differences between the men 
which are* from what I infer from the evidence and see 
from their demeanor in the courtroom* probably understandable 
on both sides. Even more important* perhaps* Frankel ran 
uo against another difficult problem and that was how to 
pay the interest at 4% which was falling due from the 
Titan group to Harold Faggen on his convertible debentures. 

In Nay 1971* therefore* Frankel sought* as he 
testified* to have Faggen see to it that the Faggen 
group took out of their coffers cash to pay Faggen per¬ 
sonally on his notes. Faggen was mtably unenthusiastlc 
about this* according to Mr. Frankel and I assume this 
is correct and as a matter of fact* in the summer of 
1971* there were special board meetings and other con¬ 
versations of an informal nature devoted to the problem 
as Frankel saw it of the Interest due to Faggen on 
his notes. 

Relationships were not advanced by the initial 


i 



a 


23 

Findings of Fact and Conolueione of Law 

rkjw 22 ^ 

1157 

fact that it tfas during thla period that Pran»:el anted 
Paggen to cut back on hia data processing business and 
not acquire new clients for that kind of business unless 
those new clients were willing to underwrite their own 
start-up costs. 

Thus by the fall of 1971 at the very latest, 
relations between Prankel and Paggen, to nut it Vindlv, 
were strained. Indeed, Prankel was already casting 
around for information and legal assistance so that he 
could make claims against Paggen and Benjamin Robinson. 

In Oecemher 1971, Harold Paggen's emnlo»nnr.nt 
contract which was executed as oart of th'' aeoui si tion 
of the Paggen companies exoired by its terms and Prankel 
with admitted reluctance extended Paggen on a month-to- 
month basis only. To make matters even worse, nature 
intervened in the form of exposing Paggen to a rather 
serious illness which required him to he operated upon 
and thus away from the business for a significant period 
of time in the winter of *71, '72. 

The handwriting it seems to me was then on 
the wall and in April 1972, I'aggen found himself no 
longer a member of the board of directors of Titan and 
as heretofore indicated in May of 1972, the Titan group 
commenced this suit after they had notified Paggen that 
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they iirere no longer going to pay any internsfc on his 
notes. 


Now, briefly summarired, plaintiffs principal 
contention in this federal court litigation is that 
Harold Paggen made knowingly false material statements 
concerning the financial and business facts of his four 
companies upon which Titan relied prior to the execution 
of the contracts on December 2, 1968 in acquiring the 
capital stock of these Paggen companies in exchange for 

$5.5 million worth of convertible debentures issued to 
Paggen. 


Put differently, in lawvers' t»»rminologv of 
a simple kind, plaintiff claims there was fraud in the 
inducement and that this was not only a violation of 

Rule 10i>-5, but it was also common law fr.iud of the most 
gregious nature. 

Specifically, Titan contends that t'le income 
figures set forth on the pro forma attached to Plain¬ 
tiff's 3 in e\'idence were knowingly false in a materially 
significant way. According to Titan group, its account¬ 
ing experts who have testified at trial am’ who nrepared 
various financial documents and computations relating 
to the condition of the Paggen companies in the year 
1965 to and including 1968, which computations were 
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made of course after the commencement of this lawsuit, 
have proved that the figures submitted by Paggen in what 
we call Plaintiff’s Exhibit 3 to be materially false 
and intentionally so to the knowledge of Faggen. 

In addition, Titan makes a number of other 
contentions, some of which this Court regards as border¬ 
ing on the absurd as follows: 

Faggen was and i) guilty of a conflict of 
interest in that he did not advise the Titan negotiators 
and representatives that Ben Robinson had represented 
him or his companies as a lawyer and that there had been 
a long relatlonshin whereby they both renrenente^l tbr* 
same unions or the same union nension funds. 

Additionally, it is claimed that Faggen 
falsely stated that he and his companies had in being, 
a model for a computer program for the pensions of small 
accounting firms, small law firms and the like. 

Additionally it is alleged that Faggen falselv 
covered up the fact he had lost substantial clients 
in 1968 and there was a clear danger of losing other 
major clients in the foreseeable future. 

On the other side of the coin, the defendant 
has contended that there is no truth in these allegations 
as a matter of fact. Beyond that, the defendant has 
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claimed that this suit is time barred, nefenriant has 
also claimed that plaintiff has no right to prove any¬ 
thing that went on before the contracts were signed 
because of the parol evidence rule or because as it is 
sometimes put, that whatever negotiations took place 
between Paggen on the one hand and Kaufman and Den 
Robinson perhaps, and certainly Anthony Prank, merged 
into the formal contract documents. 

Now, although as will be seen herein¬ 
after I have considerable difficulty in finding that 
plaintiff has proved bv a prenonderance of the evidence 
that Paggen made knowingly false material statements 
or purposely withheld material information which was 
necessary to make the picture complete in his negoti¬ 
ations with Titan group, this Court concludes that 
Titan by its officers and directors did not rely sub¬ 
stantially upon any of the Information which plaintiff 
now claims that it did, but before we get to thes*^ 
ultimate conclusions of fact and conclusions of law, 

I want to take up two points which were argued eloquently 
in the course of the argument. 

Pirst of all, as you gentlemen know, the 
Court specifically raised the question of jurisdiction. 
Suffice it to say basically that I agree with the 
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plaintiff. I believe the plaintiff has nroof sufficient 
to show jurisdiction. In more detail, as we know, the 
Courts have interpreted very loosely the requirement 
of the statute on Rule lOb -5 that an instrumentality of 
interstate commerce or the mails he used directly or 


indirectly and as qood a case as any in this court 


recently is a case called Heyman versus I’evman at 356 
F. Supp. 958* decision by Judqe Bauman. 

Here as Mr. Powers accurately oointed out, 

I 

I believe there is ample evidence of use of mails and 
of interstate phone calls between Kaufman and Fran^ 
perhaps on the one hand and Faqqen on tfie other. More 
than that, certainly I think every inference should be 
to the effect that Faqgen well knew that there would be 


use of the mails between Los Angeles and New York and 
that there would be use of the phone in arranging the 
particulars of this transaction. Therefore, I think 
the plaintiff is clearly correct and that this Court 
has jurisdiction under the statute on Rule inn-s in 
that sense. 

The other point I would like to take up now 
is the very interesting and much more diffictilt argu¬ 
ment of the defense based upon the statute of limitations 
and perhaps lachos as well. 
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Z can wall undaratand tha position of tha 
dafandant on this sdora bacause thara Is ample evidence 
froai «#hich one night Infer that tha plaintiff Titan 
group wasn't misled or lulled at all. As a matter of 
fact, If one looks at the records,.let alone the testi¬ 
mony, as lata as March of 1970, Titan group was repre¬ 
senting to tha world through Its annual reports and 
isatarlals filed with the Commission, I assume, but '\t - 

least In Its annual report, that this was an arm's 
length deal which Titan group had Investigated carefully 
before they made these contracts with Harold Faggen. 
Moreover, we have the evidence already discussed that 
McIntyre and Russo looked Into this and never thought 
that anything was wrong and never told anybody that any¬ 
thing was wrong. 

Still further, as defense counsel argued 
this morning, If all of these things were as terrible 
as has been argued here, you would have thought that 
the defection of Tabor within a matter of days after 
the Contracts were signed. If there was really any lull¬ 
ing, might have made the management sit up and take note 

On the other hand, from all of that, I still 
end up siding with the plaintiff. Z think there Is 
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to sliovy t.iat a federal court, of course, 
in tlio first inatanco must lool; to .lew YorJ; la./ since 
tno statute does not have any limitation r)ariod. once 
it docs tnat, it doesn't v/illy-nilly end up ./it.i t.»e 
contract orovi.sionj saying tiiat March 31, 1 j 70 is t.ie 
absolute cut-off for any claim or suit in connection 
w itl» tiiis aciiuisition. 

I thin): I .sliould give t.io olaintiff tne bene¬ 
fit of tiic douet for sucii reajon.i a.i, ore juiia.jly, as 
plaintiff argue.s, it really wasn't until 1‘rankel cai.ie 
in tnat tne management nossiblv was sufficient!/ inaeonn(i<.*nt 
from tne no^/er of Uen Houinson and Harold rao-jen to 
really look into t'nis. 

1 also t.iink a federal court-^/ould as a 
policy natter, oe unv/illing to give literal effect to 
tiiat application of the contract nrovi.iion in question 
even tnougn tnat is suonorted uy a provision of .low York 
otatutory Law, hut I t.iinl: the federal policy considera- 
tiom would ou more weighty, that a fedornl court ought 
to decide tiio merits rather tiian taking tne toc.inical 
position under t.ieJo circumstancc.s tiiat a plaintiff is 
forever cut off aesolutely as of March 31, 1j7j. 

In any event, I side \;itn tlie olaintiff on 
tills issue and tiink tiat it is aporopriate to turn to 
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merits* but Z will say that It is a very interesting and 

e 

closer question than perhaps I at least initially thought it 
was when I first heard it from Mr. Cooper when this case was 
first assigned to me. 

I might point out in order to determine when the 
statute of limitations begins to run* the Courts have held 
that Federal law must be applied* and that is one of the 
good legal reasons why I think the argument of the plaintiff 
in this respect probably ought to carry the day. 

In other words* the first exercise is to look to 
the appropriate precise limitation period and there we look 
to the law of New York. 

The next step* of course* as just stated* is to 
determine when that statute of limitation period begins to 
run and there I think the case agree that Federal law should 


be applied. 


Given the liber al Federal policies in this area, 


I think the better view is to favor the plaintiff and say tha 
this case is not time barred by the statute of limitations. 
That is not to say* however* that some of the laches argu*> 
ments or the argument by the defense that this is nothing but 
a contrived lawsuit should be totally ignored when this Court 
turns to the merits. 
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Th«re ar« a variety of reasons why I think 
reliance or lack thereof is the key to this case. As we 
kave all agreed in the course of colloquy and argument; 
this is not a case brought by a shareholder of a public 
company who had no benefit of face-to**face dealings 
with the contract or the contracts in question. As was 
pointed out in Chris Craft Industries vs. Piper Aircraft. 
Second Circuit 480 F2d 341, 371, Cert. Denied 414 U.S. 

910 (1973), where the transaction is accomplished through 
impersonal dealings such as on a stock exchange or for 
some other reasons the factors that influence the parties are 
not readily apparent, the decisions have discussed liability 
in terms of the materiality of the misrepresentations. This 
is sometimes referred to as the objective standard and has 
also been used in class or injunctive actions, but in indi¬ 
vidual damage actions as I read the cases, proof of reliance, 
is still required. As good a case as any on this is List 
versus Fashion Park, 340 F. 2d 457, 462 Cert, denied 382 
U.S. 811, (1965). There it was held that the individual 
plaintiff must show both that he relied on past misrepre¬ 
sentations and that a reasonable investor would have relied. 

The fact that the plaintiff was an experienced 


/ 
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and auccoanful Invoator 


I 'CS 

wa.j taj:cn into .iccount in 


List. 

A similar caac ia tlie i'hirci Circuit decision 
Kohn veraud iiiaerican iletal Climax, 45U F. 2u 255, 2‘JO. 

In any cauo, whatever t*ic circuiaatanco • and 
facta may have ucon in all tiie case ia;; t>iat ‘to i/now 
of and certainly in tiie two casca I cited, if nere tiioro 
was a caje wnore reliance ougnt to nave to oe nrovad uy 
a oreDondarance of cvidonca, it ie »ie.ru. do nad aopnia- 
ticatod parties, Indesu the nalaiice of aop.iiatication 
anu no now mated noavily in favor of tac plaintiff, 

•ii*-.an grouo. Viiia \;aa a facc-to-facc i.;al an<l tjven iitaii 
grou as late as early 13 70 v;aa telling evorynody in 
tne world who would read tucir annual rcoortn tiiat tiiia 
was so. It was nut on a prosnoctus in tnat /oar and 
tha*" ?ronnectus, of course, v/as di itrioutod to tne iju.jlic 
aft'^r . •■**•)roval, prcsumaijlY ny tin; SecurittOw and ^xenuitgo 
Coi'UniJ.jion. 


I am totally unnersuaded or I certainly am 
not persuaded uy a orenondorance of tne evidence tjiat 
tiicro was any such groat reliance as ,'i.tan groun nov/ 
argues on tiic nro forma attached t* ’’Isintiff's JJxniuit 
3, iyoliuv^ tiio real ’•olionco wa. luite different 


’w nuninor 


lOJ t 


ara ?s , 


juc • 


7 d 


x: t jortai'tly, 
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t;io fact tiiat t-io I'^agcjon group seci.vjd to .lav.* a good 
going liusinoaa v/aicii noaody oven to tiia day do/iio.:; ./a.; 
tao fact and tiat it nad a very strong net ./ortn. 

*wo, L tJujiK tao i.iajor reliance ./as oa tne 
good word of caairi.ian of tiia jojrd iion Jio.jinaon wao at 
Icaat at that tine v/aa a aigiily resoectod and ootent 
force on tijo Titan board. 

laree, I tliink that none of ue ».;;m ignore tae 
clear intent of narticularly tae aloci; .trou> an repre¬ 
sented on tiio uoard and I dare say every otior inei.uor 
of tae aoard to not only got Titan in a aettor onsii Mw.iition, 
out to wake aeguiaitiona and gro./, nro;, .no./. 
a big congloi.terate year, generally, and tae Titan ooard 
of directors v./a3 no exception to -./ant /.ns going on at 
tiiat particular time. 

l our, I tiiink t.icre i.i aowe trut» in ./itat 
tiio nlaintiff.i argue but I don't dra./ t.io advor.jc con- 
cliuiona that plaintiff donj. I t.Uak l i.r.* -./a.; con- 
uideraolc intereit as /jit.iony KranJ. .iaid i:, tr/ing to 
nut toujtaor the actuarial bu.iincr.i -./in 1 1 : ilort la.i.- 
and real estate auninea.j of t.io Titn.i gma -) alt sad/ 
existing and .wore taan t..at, to ouild a ; roce.;; I no 

operation whica \/<»uld weld oota tao .ictuarial ,aecouatane/ 
and ..Ksrtgage and real estate details in t.o sa....* on.oation, 
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but Z don't think Prank for ona minute assumed or was 
told by Harold Faggen that that capacity already existed 
in the Faggen groups. I don't think for one minute 
Anthony Frank failed to understand that the computer 
hardware and existing programming .in the Faggen companies 
was comparatively small and unsophisticated and that is 
that. 

I don't think that the Titan group had the 
slightest interest, really, in the details of the numbers 
of clients and whether they were inter-related clients 
in the sense that the unions quite obviously had something 
to say of who or what firm would be accountants for the 
union pension funds. I don't think that anybody cared the 
slightest about that. Everybody was relying on the 
know-how of Ben Robinson, who after all had considerable 
union business which he brought into his law firm, and Harold 
Faggen seems to have similar and maybe even better business 
from an accountance point of view and that is all anybody 
cared. Whether it was 140 clients or 70 clients and whether 
Harold Faggen had lost ten percent of his clients the year 
before or was about to lost 20 percent of his clients, they 
couldn't care less and nobody kidded anybody on that score. 

As far as conflict of interest is concerned,although I 
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roally bullove tlie nlaintiff Jias affoctivol/ cLjanJonod 
tliat arguioent^ tiiat ia a roductio ad aijjuruuw. 

Wo one v/aa beinuaed about tlic cloao rclation- 
aaip uetwocn Ucuinaon and Harold Faggon. 'Tnat ia part 
of the ruaaon the deal v/aa sold and t int is part of t.ie 
reliance. 

Second of all, tiiere ia notlting vromi in tne 
lav/ or in tiie canons , if there are any canons available, 
and tnoy certainly weren't made availa-»lj to t.ic Court 
at tile trial,in tiio accountancy industry, ijut I v/ill 
take due note of t.io fact that it is imli .elv t.iere 
are any canons v/iiich v/ould say tJiot it i » wrona for .m 
accountant to deal v/itii a lav/yer and in effect, eacli of 
tiiem wring uusinesa one to tlio otner. 

Second of all, even if I assur.tc taat this 
ridiculous argument is factually correct a.; aavancod oy 
the plaintiff, I can only say tiiat in 13GU, if all t-iose 
facts nad soon Icnown to the uuard, it na/ .lave even 
whetted tneir appetite more tnan it was alreatiy waetted 
for t.iGse particular acquisitions. 

As I tliinK .Ir. I’ov/ers finally cane eown to it 
today, every tiling except tiio figures is totally unner- 
suasive, even to the plaintiff's knowledge. Sadly 
onouga, I can understand tliia. ‘rnere is no doulJt t.iat 





a 


Findings of Fact and Conaluaione of Law 

\ l/.V 


rkjw 35 


Mr. Frank«l found Faggen a difficult nan to deal with. 

Z don't blana* Frank el for that. Z can aumiae that 
Faggen is a little bit feisty and difficult and was 
probably a prickly .rose to put it kindly, once he and 
Frankel started to wait over the interest due and the 
data processing business as Frankel saw it, as opposed 
to how Faggen saw it, but Z am afraid that all of 
that has permeated this lawsuit. Both sides have been 
assiduous in covering each other with mud and like 
everybody else,we are dealing with human beings and there 
is a lot of mud around for both sides, particularly post- 

f 

acquisition, but that doesn't help the proof of the plaintiffs 
case except in respect to perhaps the fiaures. 

Z have already held that the figures, really, 
are meaningless, at least to the extent that they were relied 
upon as plaintiff argues. However, Z think in fairness, 
tH^se figures out to be discussed and analyzed a bit. 

Zt has been stated that Plaintiff's 1 con¬ 
tained and in fact it does, contain the 1968 income 
pre-tax for the Faggen companies to be about $571 700. 

That is true. Those schedules which Rogoff and Faggen 
prepared do show that. 


Z accept the argument of the defense, however. 
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tJiat Kaufman roally didn't roly on tiiio nt all. Kaufuan 

also understood, l>ecauao he saw tiio tax roturni, t<iat 

tlicre had to .jo significant adjustments made bucauju 

on tile one hand t.ie raggen grounj wuro vW»olly-o/noU or 

P^'ivato conipanios and theroforo tlicir accouiitanc/ and 

tax reporting nothods necessarily wore different tiian 

tiiose of a puolic comoany such as Titan. 

More tlian that, despite v/.iatevur i»e mav tiavo 
inferred at trial, certainly Kaufman jcneu t.iat tiicso 
figures oroeably embraced income earned from investments 
of about $1 million or sligJxtly more in tiio Mortfolio 
of r.iar];etaole securities iicld in tiio naiii o^ tn jsc* r.ieeen 
coninanlcs ratner than uy Faggen individually. 

We have ' heard a great many arguments and 
tlio witnesses iiavoall Lean asked under direct and cross 
tile significanco of tiio nandwriting t lat aimcarod on 
certain copies of riaintiff's bxiiioit 3, tnat is, more 
particularly on the page waicii know is tne iro fonoa 
naqe and wnat is meant oy -excludes inv-^istmjnt incoi»e.“ 

Tae plaintiff argues strenuously tiiat t.iis 
paraso written in tiio handwriting at one r>oint of •Ir. 

Ben Kouinsoii and at anotiier noint ny ilr. Frank indicates 
ueyond pox adventure tiiat Faggen told tiicsc gentlemen 
tiiat tlio pro forma figures excluded earned incoi.ic from 
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••curites. 

A 

I am sorry to find flatly that thsrs is no 
psrsuaslvs proof to that affect whatsoever. Admittedly, 

I 

the pictureVis not entirely clear, but the plaintiff 
has the burden of proof here as it does across the board 
on its claims and I am more inclined to think that in the 
case of Robinson, although his testimony was a bit 
fudgy and cloudy on the point, that he really wrote that 
phrase down because he wasn't sure what these figures 
included, and as to Frank, Z think he did the same thing. 

He wanted to find out and make sure and I am by no means 
convinced by a preponderance of the evidence that Harold 
Faggen told them orally otherwise. 

As a matter of fact, if you look at the tax 
returns and you look at the other figures, it is virtually 

» . 

impossible for this Court to assume that the plaintiff could 
PO**ibly bo right on this argument because I cannot see how 
you could get $571,000 on any other basis except including 
investment income for the sear 1968. Particularly so-called 
adjustments having to do with the ovor funded pension 
account, T t E, salaries of Harold Faggen and Rose Dogan 
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which Titan group understandably submitted ought to be 
reduced and the like. 

Though the picture is not as clear as a selflsl 
matter you would like to see it as a finder of facts, I 
am certainly not persuaded that the plaintiff's version 
of all of this is in fact correct. 

Thus, the reconstructed figures of the account¬ 
ants who worked on this matter and who testified for 
plaintiff at this trial are suspect because they made 
certain assumptions in this area which I do not find 
supported clearly in the evidence. Not only that, although 
Mr. Powers is correct, I believe in suggesting that when 
Frank and Kaufman and Faggen were talking prior to October 9, 
1968, they both were moxing up both accrual methods of 
accounting and cash methods almost necessarily. There is 
nothing wrong with that. It doesn't follow from that that th< 
accountants who did the post-litigation commencement work 
here were following the same methods which the Faggen company 
books were kept on at the time of the negotiations in the 
fall of *68. 

Not only that, as indicated, I think they 
made certain assumptions about the adjustments and 
certain assumptions about Income from investments which 
are not clearly supported. 
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Finally, Z can only note that this puts ua 


3 in a position irhara wa ara comparing apples with oranges, which 

4 is not vary parsuasiva evidence in my judgment in an important 

6 matter or question as to whether or not there was a material 

6 misrepresentation' of the financial data shown on the pro forma. 

7 I would be less than fair to plaintiff if I 

8 didn't admit there is a possibility that upon reconstruction 

9 using slightly different accounting methods, one could 

10 establish from an accountancy point of view that the figures 

11 advanced by Paggen in the fall of 1968 didn't prove out to the 

12 dollar. That I think is probably true, but I think any shrink 2 ge 

13 from the $571,000 was far less that what plaintiff here claims 

14 which is the difference between some $404,000 and $571,000. 

15 All of this is really of esoteric interest 

16 as it is because I cannot be at all persuaded that this is 

17 what was really relied upon by sophisticated bookkeepers like 

18 Russo and McIntyre — McIntyre put it very well in saying 

19 in effect that; "our real concern and only concern was to look 

20 at enough to make sure that these pro forma figures were 

21 within the ballpark." Plaintiff has not satisfied me 

22 by a preponderance of the evidence that the figures 
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w«ra anything but in tha ballpark and no one has shown 
ma or no one has even attempted to show this Court that 
anybody triad to bamboozle Russo and McIntyre. I own 
to tha fact that some of Harold Faggen* s ideas of tax 
return preparation and reporting of individual income 
taxes do not accord with my notions as to how these things 
should be done* For example* I eun not entirely sure that 
the T i E deductions that his records show or his companies' 
records show were entirely supportable from a private firm 
point of view* but again* this is all really meaningless 
because I don't think anybody in Titan group could have cared 
less about all of this detail in the fall of 1968. 

Now* there is one other point I want to make 
and that is this. Mr. Powers* and the plaintiff have argued 
consistently if you look at page 2 of Plaintiff's 3* or 
the corresponding page on Mr. Faggen's handwritten version 
thereof* a real fraud appeared in the following language 
and I quote from paragraph 2 page 2* dropping the first 
clause of the sentence* "We are in the process of programming 
completely automated pension plan calculations for small and 
medium sized employers. We expect to provide these services 
to stock brokers* accountants and lawyers only." 
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1 will asoumo at .least arguunUo tiiat i»c v/as 
at least guilty of a littlo raodcst puffing 
oUisr hand, evon accepting tliat construction of thia 
language, 1 read it to indicate tlie fact, nai.icly, that 
they didn't really tiavo any completely automated program 
for pension plan calculations for small and mediuiii sized 
employers, and as already indicated, I find specifically 
tiiat I’ranl: put this construction on tliis language and 
on any oral conversation he got from Harold r.aggen. As 
Faggon understood and 1 don't olaittu him, I tliinic I would 
have reacted the same way, this offered exciting 
ihilities, out that is all it offered. /i further point 
on this; it wouldn'^ have made mucii sense for iiarold 
Faggen to say as he did and Franli I tl\in<i conceded tnis, 
tiiat look, l'J63 will he a flat year in the data process¬ 
ing end occauso wo will nave all those start-up oxiion- 
dituros and now hardware expenditures, ana,tiierofore, 

I am afraid this is one of tlie goasaiMr arguments 
of tile Titan group in tliis lawsuit. 

On the oasis of tlioso findings and conclusions, 
I determine tliat tiioro is no proof oy the plaintiff oy 
a preponderance of tno evidence tiiat tiic defendant 
Faggen was guilty of any scheme or artifice to defraud 
or tiiat he made any untrue misstatemisnt of a material 
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fact or Uo onlttod to statu a Kiatorial fact iiucojjary 
in order to loake tiio atatomunts in fact Made ia the 
liqht of tne circumstancGS under whicli they v/uro raade 
not misleading. ^ 

Vhereforo, ti»e defendant is entitled to judg¬ 
ment dismissing tlie claims of tiie plaintiff and as our 
argument this morning indicated, t.iero in no otner 
defense to tlio notes. Tiioreforc, tiio counterclaim v/aich 
Harold Faggon assorts is granted and ae i.i entitled 
to judgment on his counterclaim. 
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ing between the partiee. Titan notified Faggen it would 
no longer pay interest then due and owing on the debentures. 
At about the same time, it commenced this suit in this 
court seeking recision of the contracts and money damages. 

Based upon claims of violations of the Securities 
Exchange Act of 1934, 15 U.S.C. Section 78J(b) and Rule 

10i>“5 thereunder 17 CFR' 240.10B-5. 

Defendant reciting the default on the notes 

has counterclaimed to recover the full value of the 
debentures plus outstanding interest. 

I propose to treat first the negotiations 
and other events prior to and leading up to the closing 
on December 2, 1968. 

Titan is a comparatively small conglomerate 
which in 1968 was basically in the real estate 
and construction business, \7ith the boon market of that 
year. Titan was vary interested in acquisitions of other 
companies. Then as now, it v/as in an exceedingly tight 
cash position. Moreover, at that time and over the years . 
to date. Titan has sustained several changes in equity ^ 
control and oven more changes in top management. 

Early in 1968, Titan had come under the 
dominance of v;hat is known and as was referred to in this 
trial as the Block group. That group installed Anthony 
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Frank as president of Titan in the spring of that year. 
Benjamin Robinson then as now a New York lawyer although 
not literally a member of the Block group v;as and con¬ 
tinued to be chairman of the board of Titan. A long 
standing associate and liusiness acquaintance of his was 
the defendant Harold Paggen. Harold Faggen is a law 
graduate,-albeit, as far as I can determine, he has never 
been a practicing lawyer. He is also a certified public 
accountant and actuary and his field of expertise, uasically. 


has been in the accountancy profession. I 

In 1968 he was the successful owner and execu¬ 
tive head of an actuarial business. The 

core of his business success then was the acquisition 
and retention of many clients, particularly unions and 
union pension 'and welfare funds. 

Hssentially at that time the bulk of his 
business was done under the name and style of Harold 
Faggen Associates, Inc. As indicated heretofore, however, 
Faggen also did business through three other corporations, 
the Rtocl; of \;hich he owned and those corporations I 
named earlier. 

As stated, he and Den Robinson had close 
business and professional contact. Indeed, several of 
the unions and nension funds represented by Faggen as an 


1 

2 

3 

4 
6 
6 

7 

8 
• 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


46 a 

Findinga of Fact and Conolueione of Law 

9 Corvotad Pags 1144 

Prlc 0 f Wftterhouss And morn particularly« Lavin Townaand 
and Diabold Corporation. Thua, in tha aacond quartar 

with tha aaaiatanca ot a man namad Roqoff workinq for 
Diabold %dio praparad projactioia of Incoroa for the Faggen 
companiaa %irhich among othar thinga racognized diatinctiona ba- 
twaan accounting for private tlrma and for public firma, 

Faggan mada praaantationa to thesa c(xnpanies just mentioned. 

In tha course of these discussions» particularly 
with Lavin Townsend and Dlebold^ it appeared that these firms 
had suggestedf albeit not firmly offered figures from five 
•million to seven million to acquire the Faggen companies. 

Faggen discussed these conversations and tentative negotiations 
with his friend Ben Robinson» who list little time in putting 
Faggen in touch with Anthony Frank. Both Robinson and Frank 
made it reasonabbly clear to Faggen that Titan would be interested 
to acquire his companies. As a result, Frank had Kaufman 
come to New York from Los Angeles and take up discussions with 
Harold Faggen. Their first meeting d substance came on Septem!>er 
6, 1968 in tha Robinson law offices on Park Avenue, New York Ci :y. 

As far as I can tell, no specific price was 
discussed of certainly was not negotiated that day between 


25 







Findinge of Fact and Conoluaiona of Law 

rkjw 10 Corraotad Fag* 1145 

appear 

Kaufman and Paggen, but it doaa/that Kaufman looked over what 
is in evidence as Exhibit 1 in whole or in part, a set of pro¬ 
jections prepared in large measure by Rogoff and Faggen. 

More than that, Kaufman looked over the tax 
returns of the Faggen companies for 1968. They discussed in 
the acturial business and the prospects for the Faggen 
companies, at least in theory, in the field of data processing. 

A much more significant and detailed meeting 
occurred thereafter on October 2, 1968, also in New York. 

Frank was apparently present at this meeting for a relatively 
brief time but Faggen and Kaufman were the principal partici¬ 
pants. Faggen and Kaufman went over the Faggen company tax 
returns for the previous four or five years. They also 

t 

appeared to have discussed the balance sheets at least to the 
extent of the cash position or net worth of the Faggen companies. 

There then followed another meeting on October 
6 and this one was principally concerned with conv/ersation 
between Frank and Faggen; and at the request of Frank, 

Faggen delivered to him, Frank, a handwritten memorandum 
of a brief narrative and statistical summary 
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of Accounts of ths Paggen group and thalr anployees at 
least in terms of numbers. 

''here was also apparently a pro forma which 
was prepared oy Paggen or someone in his organization 
which was part of that exhibit, which we know as Plain¬ 
tiff's 2. Prank thereupon proceeded to have that par¬ 
ticular document typed up and that is in evidence as we 
know it as Plaintiff's 3. 

Going back to October 2, it appears that at 
the conclusion of that meeting, both Paggen and Kaufman 
shook hands on a tentative deal which would be subject 
to board approal and the workingout of specific details 
by financial and legal representatives, particularly of 
Titan. 

Now, it %K>uld also appear, although it is 
not entirely clear because of certain equivocal testi¬ 
mony both by Mr, Kaufman and in ray judgment Mr. Paggen, 
that it was at the October 2 meeting that.Kaufman took 
the income for 1968 and estimating the .adjusted pre-tax 
income from those figures to be about $550,000, nego¬ 
tiated Paggen down from a price originally suggested 
by Ben Robinson of about $7 millon when he first talked 


25 





Findinge of Fact and Conoluaione of Law 

rkjw 13 CoTVottd Pag* ^ 

summariie briefly at this moment to say that Kaufman 
understood full well that this was a deal which was 
attractive because it was an acouisition and it looked 
as though the actuarial business might be put together 
very neatly with some of the mortgage and real estate 
business which Titan was alreadv into, and that possibly 
there was a chance for some data processing melding 
which in the future would be potentially exciting and 
P*^o^it*hle. More than that, I think Kaufman was bemused 
as many other persons were bemused by the strong asset 
and cash liquid asset position of the comnanies of 
Harold Faggen. 

Now, as stated on October 6, Frank, » as he 
it, got very excited about the figures, most par¬ 
ticularly in respect to the net worth of the Faggen 
companies. Also as Prank put it, he was excited about 
the possibilities that might be made or put into effect 
once the Faggen group was merged into Titan to build 
upon the computer capacity such as it was of the Faggen 
companies. 

Frank was also aware, as was Kaufman, that 
Ben Robinson, chairman of the noard wanted this deal 
and therefore he wanted to do the best ho could to see 
to it that this deal was sold to the board of directors. 
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I believe that largely for this reason, he 
asked Paggen to prepare a presentation and give It to 
him the following day and as Indicated, this was done 
and as a result. Plaintiff's 3 came into being. 

Two days after October 7 and on October 9 
was held the board of directors meeting which, inter alia , 


took un the nuestlon of the Paggon groun acquisition. 

According to plaintiff in this lawsuit, the 
board members relied heavily on the pro forma of earnings 
which were typed up and incorporated in Plaintiff's 
3 in evidence but this claim is substantiallv undercut 
bv a number of other matters of evidence in this cas^. 

To begin with, although the plaintiff argues otherwise, 
the minutes of that board meeting bv no means indicate 
that this was so. Beyond that, the plaintiff called a 
number of director witnesses, that is, witnesses who 
had been directors in the fall of '68'at the time when 
Titan made this acquisition. Only one of these witnesses, 
Frager, recalled any discussion of earnings at- all at 
this meeting and he wasn't particularly explicit on 
just exac'cly what v/as said and even if I am wrong on 
that, it is abundantly clear from any fair reading of . 
Frager'a testimony, that this wasn't as important as 


25 


such other facts as the fact that Chairman Robinson 
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2 

wanted this deal and that Titan was in a cash position 


3 

of a very tight nature and here was an acnuisition 


4 

%rhich would pick up between 81 and $1.3 million cash. 

1 


6 

Now, it is true, however, that at that board 


6 

meeting, Frank had with him Plaintiff's Exhibit 3. It 


7 

is also true that he did not physically distribute 


8 

this to the board members. The only evidence that anv 


9 

board member ever saw this document within its four 


10 

corners is the testimony of witness Hegv, a member of 


11 

the board who was not present at the October 9 meeting. 


12 

He was away, he came back after the board voted on this 


13 

acnuisition and Prank did present to him for his con¬ 


14 

sideration and reading the exhibit which we know as 


15 

Plaintiff's 3. 


16 

Obviously this had nothing to do with the 


17 

decision of Titan to acnulre the companies because llegy 


IS 

only read it after the fact. 


19 

Suffice it to sav that the board of directors 


20 

on October 9 voted to acquire the Faggen 


21 

companies subject to inyestigation and approval of the 


22 

financial and other details by the executive committee 


23 

of Titan and by the Robinson firm in resnect to legal 


24 

matters. 


25 

Of considerable interest and imnortance is 
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Harry Rosen and finally and unhappily as event turned out from 
the Harold Paggen selfish point of view, Mr. Robert James 
Prankel became chairman of the board. Frankel had first come 
into contact with Titan tlirougha friend of his who was a 
memb' r of the Robinson law firm. This was in the spring of 
1969. Prankel was successful in negotiating the sale to 
Titan of a constrgctlon company of his known as Soverign 
Construction Company. He was elected as a director of Tian 
in 1970 at the annual meeting ofthe stockholders and not long 
thereafter, in February of 1971, Mr. Prankel became chairman 
and chief executive officer of the Titan group. Not surprising .y 
since he assumed the latter office, he came smack up against 
one of the usual bugaboos of the Titan group, lack of cash. At 
about the same time he met Harold Paggen and in all places, the 
Yale Club, and immediately he tried to get Paggen and his so- 
called Paggen group to cast up more cash for the parent company 
At least in human terms, it is not surprising to learn that 
Paggen reminded or pointed out to Prankel, that Titan had 
acquired at least $2 million worth of cash and marketable secu¬ 
rities after the Titan group had acquired the Paggen companies 

Indeed, between 1968 and 1972, Titan withdrew . 
at least $2.1 million in cash and securities from the Paggen 
Companies, and that therefore he was not at all enthusiastic 

in weakening the Paggen group 
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th«y were no longer going to pay any interest on hin 
notes. 

b 

I . 

Now, briefly auiranarized, plaintiff's principal 
contention in this federal court litigation is that 
Harold Paggen made knowingly false material statements 
concerning the financial and business facts of his four 
companies upon which Titan relied prior to the execution 
of the contracts on December 2, 1968 in acquiring the 
• capital stock of these Paggen companies in exchange for 
$5.5 million worth of convertible debentures issued to 
Paggen. 

Put differently, in lawyers' terminology of 
a simple kind, plaintiff claims there was fraud in the 
inducuroent and that this was not only a violation of 
Rule 100-5, but it was also common law fraud of the most 
Sgrogious nature. 

Specifically, Titan contends that the income 
figures set forth on the pro forma attached to Plaint- 
tiff's 3 in evidence were knowingly false in a materially 
significant way. According to Titan group, its account¬ 
ing experts who have testified at trial and who prepared 
various financial documents and computations relating 
to the condition of the Paggen companies in the vear 
1965 to and Including 1968, which computations were 
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made of course after the commencement of this lawsuit, 
have proved that the figures submitted by Paggen In what 

we call Plaintiff's Exhibit 3 to be materially false 
and intentionally so to the knowledge of Paggen. 

In addition. Titan makes a number of other 
contentions, some of which this Court regards as border¬ 
ing on the absurd as follows: 

Paggen was and is guilty of a conflict of 
interest in that he did not advise the Titan negotiators 
and representatives that Ben Robinson had represented 
him or his companies as a lawver and that there had been 
a long relationship whereby they both renresonted the 
same unions or the same union nension funds. 

- Additionally, it is claimed that Paggen 

falsely stated that he and his companies had In being, 
a model for a computer program for the pension plans of sma 
accounting firms, small law firms and their clients. 

Additionally it is alleged that Paggen falsely 
covered up the fact he had lost substantial clients 
in 1968 and there was a clear danger of losing other 
major clients in the foreseeable future. 

On the other side of the coin, the defendant 
has contended that there is no truth in these allegations 
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as a matter of fact. Beyond that, the defendant has 
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and succaaaful Inventor was taken into account in List. 

A similar case is the Third Circuit decision 
Kohn versus American Metal Climax, 458 F, 2d 255, 290. 

In any case, whatever the circumstances and 
facts may have been in all the case law that we know 
of and certainly in the two cases I cited, if here there 
was a case where reliance ought to have to be proved by 
a preponderance of evidence, it is here. We had sophisticated 
Indeed the balance of sophistication and know-how 
rested heavily in favor of the plaintiff. Titan group. 

This was a face-to-face deal and even Titan group as late as 
1970 was telling everybody in the world who would read 
their annual reports that this was so. It was put on a proxy 
statement in that year and that document, of course, was dis¬ 
tributed to the public after approval, presumably, byt ehe 
by the Securities and Exchange Commission. 

I am totally unpersuaded or I certainly am 
not persuaded by a preponderance of the evidence that there 
was any such great reliance as Titan group now argues on 
the pro forma attached to Plaintiff’s Exhibit 3. 

I believe the real reliance was in quite different 
areas, such as number one and perhaps most importantly. 


25 
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rkjw 35 


Corrtotsd PagB 


I I 


1 ^ •,» 


Mr, Prankel found Paggen a difficult man to deal with. 

I don't blame-Prankel for that. I can surmise that 
Paggen is a little bit feisty and difficult and was 
probably a prickly rose to put it kindly, once he and 
Prankel started toargue over the Interest due and the 
data processing business as Prankel saw it, as opposed 
to how Paggen saw it, but I am afraid that all of 
that has permeated this lawsuit. Both sides have been 
assiduous in covering each other with mud and like 
everybody else,we are dealing with human baings and there 

* 

is a lot of mud around for both sides, particularly post- 
acquisition, but that doesn't help the proof of the plaintiffs 
case except in respect to perhaps the fiaures. 

I have already held that the figures, really, 
are meaningless, at least to the extent that they were relied 
upon as plaintiff argues. However, I think in fairness, 
these figures out to be discussed and analyzed a bit. 

It has been stated that Plaintiff's 1 con¬ 
tained and in fact it does, contain the 1960 income 
pre-tax for the Paggen companies to be about $571,000. 

That is true. Those schedules which Rogoff and Paggen 
prepared do show that. 


I accept the argument of the defense, however. 
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which Titan group undarstandably ■ubmitted ought to b« 
reduced and the like. 

Though the picture is not as clear as a selfish 
matter you would like to see it as a finder of facts, I 
am certainly not persuaded that the plaintiff's version 
of all of this is in fact correct. 

Thus, the reconstructed figures of the account¬ 
ants who worked on this matter and who testified for 

/ 

plaintiff at this trial are suspect because they made 
certain assumptions in this area which 1 do not find 
supported clearly in the evidence. Not only that, although 
Mr. Powers is correct, X believe in suggesting that when 
Prank and Kaufman and Faggen were talking prior to October 9, 
1968, they both were mixing up both accrual methods of 
accounting and cash methods almost necessarily. There is 
nothing wrong with that. It doesn't follow from that that th< 
accountants who did the post-litigation commencement work 
here were following the same methods which the Faggen company 
books were kept on at the time of the negotiations in the 


fall of '68. 


Not only that, as indicated, I think they 


made certain assumptions about the adjustments and 
certain assumptions about income from investments which 
are not clearly supported. 




OPINION 


UMITLU STATUS DISTRICT COURT 
SCinilERN DISTRICT. OF NEW YORK 
___X 


MEMOR ANDUM 
72 Civ. 1797 HRT 


TYLER. D.J. 

Following this court's rendition of findings of fact 
and conclusions of law on March 19, 1974, the last day of the 
trial herein, defendant's counsel submitted a proposed judg¬ 
ment awarding damages on his counterclaim to the court on 
March 22, 1974. Sevet.il days later, on March 26th, plaintiff 
counsel submitted a motion entitled "Motion Requesting Hearing 
on Issue of Amount of Damages". That motion and defendant's 
arguments in support of its proposed judgment were heard on 
April 8, 1974. 

At the conclusion of argument on'the latter date, 
this court ruled on certain branches of plaintiff's motion 
as and for the reasons set forth by the undersigned on the 
record. Briefly, those rulings may be summarized here 
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as follows; 

1. In agreement with counsel for plaintiff, this 
court refused to 'grant defense counsel legal fees as prayed 
in the amount of $250,000 or, indeed, in any amount until 
the record thereon is amplified and a hearing is held on 
that issue; and 

2. Ihe court denied the belated and spurious claim 

of plaintiff's counsel that plaintiff had reserved the right 
to try out before th,is court its claim (which is the subject 
of a pending suit in the Supreme Court of New York, New ’ 
York County) that defendant kept "key clients of the busi¬ 
nesses sold by himself and his mismanaging and diverting 
existing clients of the businesses to himself over the 
past two years ." 1/ 



In effect, plaintiff's counsel argued: (1) a memorandum 
order of Judge Ryan permitted plaintiff to try these issues 
•0 this court, and (2) counsel specifically advised the 
undersigned trial judge that plaintiff was reserving such 
right at page 853 of the record. Accepting arguendo 
counsel's understanding of Judge Ryan's memorandum, 1 
cannot assume and accept his interpretation of Ihe 
colloquy at page 853 of the trial transcript. This is par¬ 
ticularly so in light of the fact that the undersigned has 
been advised of tlie pending state action and had assumed 
that the parties were prepared to litigate that "non- 
federal" claim or claims in the state court. 


- 2 - 
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Decision was reserved, however, upon what appears to be a 
more significant issue -- that of whether or not an award to 

9 

defendant of the face amount of his convertible notes under the 
acceleration clause thereof amounts to an unenforcible penalty. 
Typically, plaintiff's counsel has submitted a welter of speci¬ 
fic arguments and case citations, most of which appear to be 
irrelevant to the point; similarly, the reply papers of defense 
counsel do not cast up any discussion or authorities which 
are germane or helpful'. Nevertheless, as will be seen here- 

* 9 

inafter, independent research by the court suggests that the 
basic argument of plaintiff in this area deserves serious 
consideration. 

This issue arises because defendant has requested judg- 
ment against plaintiff on his counterclaim in the amount of 
$5,500,000.00. together with interest of $878,535.68. 

In return for selling his business to Titan on Decem¬ 
ber 2, 1968, Faggen received Titan's 4% Convertible Ins 
ment Notes payable in five installments beginning November 1, 
1978. The 4% interest was to be paid semi-annually, on May 1 
and November 1 of each year. The notes could be converted 
for restricted stock at the basic rate of one whole share of 
common stock for each $20.00 of the unpaid principal any 
time after January 1, 1969. At the time of plaintiff's 


2/ $750,000 of the notes, however, were convertible at the rate 

of $15 per share. 


- 3 - 
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acquisition of the Faygen companies, Decenher 2, 1968, 
the Titan stock was at 17-3/8 bid a share on the market. 

The notes also contained an acceleration clause which pro¬ 
vided, among other things, that all the notes would become 
immediately due if any installment of interest remained unpaid 
for fifteen days after Titan had written notice of its default. 

The interest due on May 1, 1972 was not paid; Faggen, therefore, 

has sought to accelerate the payments due him. Titan, as indi- 

« 

cated, has argued that to accelerate the installment payments 
would be to enforce a penalty. 

It is generally accepted contract law that installment 
contracts which provide for acceleration upon default are enfor- 
cible according to their terms. See, 5 Corbin, Contracts Sec. 

1065. Cf. Gjraf V. Hope Bld g. Corp. . 254 N.Y. 1, 171 N.E. 884 (1930). 
The interest due on the unpaid installments, however, may not 
be accelerated. 1/ Moreover, if the parties have added the 
interest to be due to the principal and then divided the sum 
into installment payments, the acceleration clause should be un- 
enforcible since it would result again in the payment of un¬ 
earned interest. A-Z Servicenter, Inc, v. Segal 1 . 334 Mass. 672, 

138 N.Y.2d 266 (1956). See, also 5 Corbin, Contracts Sec. 1065. 

The notes at issue bore interest at 4* annually. Faggen 


1 / 


Faggen and his 


counsel 


accept and agree to this proposition. 
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in his I'equestcd judgment does not seek to recover the future 
interest due. Titan, however, argues tliat the face amount of 
$5,500,000 fixed for the notes was established by adding interest 
to be paid to the principal. The stated 4% interest rate is 
explained away by Titan's counsel as a mere formality designed 
to prevent any interest from being imputed to faggen. Adopting 
the finding of Frederick Shinagel, Faggen's expert. Titan now 
takes the position 1/ that at the time of the acquisition the 

t 

notes were worth only $3,200,000 and the $5,000,000 face amount 
factored in an additional 7% interest rate. An interest rate 
of 11%, plaintiff argues, is a much more reasonable interest 
rate than 4% for a ten year installment contract. This ingenious 
post-decision argument is supported by neither the documents 
nor other evidence of record.' 

The notes received by Faggen, in any case, were more 
than simple installment notes payable over a period of ten years. 
The notes also contained what was originally regarded as poten¬ 
tially valuable conversion rights. Indeed, it seems probable 
that this conversion possibility represented an important aspect 
of the notes and that the stipulated interest was regarded as 
relatively unimportant. This supposition is buttressed by 
the fact that the prepayment provision of the notes required 


4/ A position which differs rather substantially from Titan's 
trial posture regarding Shinagel's valuation testimony. 
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Titdn to pay more than 100« of the value of the notes if 
it chose to prepay ,any part of the principal amount of the 
outstanding notes. 

Given these fact^, it cannot be said that the face 
amount of the notes contained or contain a concealed interest 
rate. Moreover, the default by Titan on the interest payments 
here v/as deliberate and not the result of a technical oversight. 
Titan could have chosen to pay the interest into the court for 
the duration of this suit but it did not do so. As a result of 
Titan's breach, Faggen experienced financial restraints and 
difficulties with lending institutions and others to his 
financial detriment, a fact which is at least of some relevance 
to a determination of whether the acceleration clause is an un- 
enforcible penalty. 

Finally, and perhaps most compellingly from an econo¬ 
mic standpoint, it seems unrealistic to argue, as plaintiff 
does, that Mr. Shinagel's appraised valuation of $3,200,000 
for the notes as of December 2 , 1968 is approp.-iate value of 
the judgment now to be av<ardeoi Faggen on his counterclaim. 
Obviously, Faggen on t^fe closing date did not receive $3,200,000, 
let alone the face amount of $5,500,000. Rather, he assumed 
the risks of the conversion to common stock with concommitant 
exposure to the vicissitudes of the market - and, in the event 
that conversion was not feasible, of Titan's ability to continue 
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to ncft interest payments at a comparatively modest rale 
and eventually pay off the principal. Given the decline oT 

i 

Titan's business and financial positions since late 1968, 
those v/ere far from insubstantial risks, as the evidence 
adduced at trial plainly established. It cannot be said, 
however, that at the time of the sale, faggen's business v;as 
not in fact worth $5,500,000 to Titan. Given this fact, it 
would not be proper for this court to say that the $5,500,000 
in notes received by F'aggen represented a concealed interest 
rate of $2,300,000. Moreover, the fact that Faggen agreed 
to certain unfavorable provisions in the notes is certainly 
no reason to refuse to enforce a provision of the notes which 
operated in his favor. Thus, it is difficult to view money 

I 

damages in excess of $3,200,000 as constituting a penalty 
against Titan. 

For the aforementioned reasons, it is determined that 
Harold Faggen is entitled to judgment on his counterclaim in 
the total amount of $6,378,535.68, which judgment will be 
entered v/ithout delay. Rule 54(b), F.R.Civ. P. The question 
of legal fees for defense counsel under the terms of the notes 
will be the subject of a further hearing and separate judgment, 
if the latter is appropriate. 


Dated: April 


t 


1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TITAN GROUP, INC., 


• I’laint-ifl. 


-agalnst- 


HAROLD FAGGEN, 


I'rfendaiiL. 


y lijc I ! '. 

» • L « O * 
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ti 
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The Issues in the above entitled action having been 
brought on regularly for trial before the Honorable Harold R. 
Tyler,^ Jr., on February 19, 20, 21, 22, 1974, March 5, 6, 7, 13, 
14 and 19, 1974, and, at the conclusion of the evidence, the 
court having rendered a decision constituting its findings of 
fact and concluslonis of law dli-ectlng that judgment be entered 

i 

In favor of the defendant dismissing the complaint and that - 

<'iv« 

Juc^roent be pntc^d for defendant on Its counterclaim, 4-t-ls 


Juc^roent be pntc^d for d 
// ORDERED, ADJUD 


' // ORDERED, ADJUDGED AND DECREED, that the defendant, 

Harold Faggen, have judgment against the plaintiff, Titan Group, 
Inc., dismissing the complaint, and it is further ^ 

ORDERED, ADJUDGED AND DECREED, that the defendant, 

Harold Faggen, have judgment against the plaintiff. Titan Croup, 
Inc., on his counterclaim. In the amount of $5,300,000.00, together 
with Interest from November I, 1971 to May 1, 1972, at 4Z per anntu. 
In the sum of $110,000.00, and Interest from May I, 1972 to the 
date of Judgment herein, at 7% per annum. In the sum of $768,335.6?, 
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AMENDED JUDGMENT 


United States District Court 
Southern District of New York 


Titan Group, Inc., 


-against- 
Harold Faggen, 


Plaintiff 


Defendant 


72 Civ. 1797 
(HRT) 


Judgment in the above entitled action having been 
entered on April 22, 1974 in the amount of Six Million 
Three Hundred Seventy-Eight Thousand Five Hundred Thirty-five 
and 68/100 ($6,378,535.68) Dollars, and this court having 
reserved, for supplemental judgment, the question of legal 
fees for defendant's counsel subject to a further hearing 
and separate judgment, and this court having held a further 
hearing on June 4, 1974 on the question of legal fees for 
defense counsel, it is 

ORDERED, ADJUDGED AND DECREED that the defendant 
Harold Faggen have judgment against the plaintiff Titan Groupl, 
Inc. in the amount of Seventy-Five Thousand Five Hundred and 
Twenty ($75,520) Dollars, in addition to judgment rendered 
April 22, 1974. 


Dated: June 


, 1974 


U. S. D. J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TITAN GROUP. INC. 


-against* 
HAROLD FAGGEN. 


-X 

9 

:: 


Plaintiff, 


Defendant. 


72 Civ. 1797 
NOTICE OF APPEAL 


X 


SIRS: 


PLEASE TAKE NOTICE THAT Titan Group, Inc., the 
plaintiff In the above-entitled action, hereby appeals to' 
the United States Court of Appeals for the Second Circuit from 
each and every portion of the Judgment entered herein on April 22, 
1974 In favor of the defendant and against the plaintiff, and 
further appeals from any Amended Judgment or Supplemental 
Judgment entered herein subsequent to the date of said Judgment 
of April 22, 1974, from the Findings of Fact and Conclusions 
of Law directing that judgment be entered in favor of the 
defendant dismissing the complaint and that Judgment be entered 
for defendant on his counterclaim, and from the Supplemental 
Memorandum dated April 22, 1974 filed by the Court, together 
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with certain Findings of Fact and Conclusions of Law entered 
on the record herein In support thereof. 


Dated: New York, New York 
April 30, 1974 


Yours, etc. 


POWERS AND jGROSS 

-is 

By ,A V r T .-’ I . 

Lawrence M. Powers 


Attorneys for Plaintiff 
Office & P. 0. Address 
no East 59th Street 
New York, N.Y. 10022 


(212) 752-8004 


TO: 

SHEIB, SHATZKIN & COOPER 
Attorneys for Defendant 
235 East 42nd Street 
New York. N.Y. 10017 

CLERK, UNITED STATES DISTRICT COURT 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, New York 
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SOUTHERN DISTRICT OF NEW YORK 


TITAN GROUP, INC., 
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: 72 Civil 1797 


HAROLD FAGGEN, 
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Before; 


Hon. Harold R. Tyler, Jr., 


District Judge 


New York, N. Y. 

February 19, 1974 - 10 a.m, 


APPEARANCES: 


Powers & Gross, Esqs., 
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By: Lawrence M. Powers, Esq., of Counsel 

Burton Cooper, Esq., 

Attorney for defendant. 

By: Burton Cooper, Esq. and 

Edward Labaton, Esq., of Counsel 
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MR. POWERS; We have previously supplied 
to the Court a copy of our brief for the appellee to 
the Second Circuit which summarized our fundamental 
factual contentions. The Court also has before it, I 
just handed it up and I know Your Honor hasn't had a 
chance to read it, our proposed findings of fact and con¬ 
clusions of law. But roughly they track what Your Honor 
has already read in our brief to the Second Circuit. 

The essence of this case is a claim of 
inducement of an acquisition contract for the exchange of 
securities through fraudulent misstatements of material 
facts in written items and fraudulent omissions to dis¬ 
close material facts in written items. I am going to, 
in the interest of separating the issues, restrict my 
opening presentation to the sole issue of liability alone 
and I restricted my findings of fact and conclusion of 
law to that issue and at this point I would like to get 
right to work with a witness to begin making our proof 
on the issues of liability. 

THE COURT; All right. Mr. Cooper, do you 
want to make any opening? 

MR. COOPER; Yes, Your Honor. I don't 
know how much of an opening statement Your Honor v/ould 
want and I don't know how familiar you are-- 

tOUTNCNM OItTRtCT COURT RCRORTCRt, U.«. COURTHOUtC -• 

POLrv lOUARC, NCR YORK. N.V. CO T-4IM 
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I THE COURT; As you understand, all I read 

are these briefs which you both have been good enough to 
give me. This is what you used in appealing to the Court 
of Appeals for this circuit. I have not had a chance to 
read your proposed findings. 

MR. COOPER; Let me elaborate a little bit 
on the defendant's position in this case. 

Our position has been since the inception 
of the lawsuit that this action is a sham and that it was 
a result of and followed a kind of coersion undertaken 
by the Board Chairman of the plaintiff corporation who 
was certainly not a director at the time the act com¬ 
plained of, but nevertheless verified the complaint in 
this action and in our findings of fact, I have prelimi¬ 
narily set forth an outline of the complaint in this case ' 
and the actual facts as they really developed both prior 
to the institution of this lawsuit and since the institu¬ 
tion of this lawsuit. 

Briefly, the complaint in this action alleges 
that the defendant delivered to the plaintiff a pro ferraa 
statement setting forth historical earnings for four years 
preceding the date of the acquisition. The date of the 
acquisition of defendant companies was on December 2, 1968 
by elaborate contracts which contained numerous representa- 
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tions and warranties of historical earnings. 

Attached to the contract documents were 
the income tax returns which were the specific exhibits 
to which the representations and warranties of historical 
earnings referred. 

I understand that it is the contention in 
this case of the plaintiff that they were induced to enter 
into a contract by reason of this allegedly false and mis¬ 
leading pro forma. The pro forma that was referred to is 
attached to the complaint and simply the bottom line in 
numbers— 

THE COURT; May I interrupt you, Mr. Cooper, 
to observe to you and Mr. Powers that the entire file in 
this case in the District Court is missing. Now, i as¬ 
sume this is because it is in the Court of Appeals some¬ 
where, but we cannot, and I want this on the record very 
clearly and more importantly than on the record I want 
you both to know that we have nothing in the District 
Court files on this case except a few stray copies of un¬ 
important documents. 

MR. POWERS: In connection with the appeal, 
a volume was made up which was served on me containing all 
of the documents in the record, and you can use this for 
reference, with the exception of a few items, that v/ere 
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an issue before between the and that document, 

you will have 95% of the record in this case. 

THE COURT: Fine. I appreciate it. It is 
, as you know, that I have a copy of that document, 
but I want you to know the original documents cannot be 
found in our Clerk's Office. 

MR. COOPER: There are certain documents 
which are perhaps not in it, but in the appendix which I 
will advert to in a little while. Your Honor, and we will 

furnish copies, one of them being an Order of Judge Ryan 

• . ^ 

in connection with a motion to amend the pleadings in 

this case which the Judge denied. 

B'*t I was talking to Your Honor about the 
pro forma statement of earnings that was made the basis 
of the complaint*in this action. The pro forma state¬ 
ment, as I said, the bottom line numbers— and it doesn't 
contain any of the analysis of how those numbers were ar¬ 
rived at and the contract documents with their income tax 
returns attached and they are not challenged in this case. 
The plaintiff not only doesn't challenge them, but during 
the course of the motion for summary judgment they caused 
an audit and analysis to be made of the income and earn¬ 
ings of this company for the four years prior to acquisi¬ 
tion and dollar for dollar the amount showed up to be in 
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accordance with the representations and warranties made 
in these contracts. 

The pro forma was a document that wa.i ar¬ 
rived at as a result of adjuscmcnts which the parties have 
now pretty well defined to mean adjustments attempting 
to show what the earnings of the privately held company 
would have been had it been publicly owned for the four 
prior years preceding 1968. The document itself is headed 
"Income Pre-tax Adjusted to Basis Which Will Prevail Prior 
to Acquisition." 

And now, there were two negotiating sessions 
in this case with a man by the name of Edmund Kaufman, a 
skilled merger and acquisition attorney who came from Los 
Angeles and who represented plaintiff at this time and in 
the negotiations leading to this transaction. Mr. Faggen 
was not represented by counsel and at the time that these 
discussions took place, at the second meeting which oc¬ 
curred October 1968, Mr. Kaufman had before him the 
income tax returns of Mr. Faggen's companies. 

He also had another document which, for 
the purposes of this discussion I will refer to as the 
Diebold memorandum, which was a memorandum that had been 
used by Mr. Faggen in connection with another negotiation 
with another potential acquiror. 
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At the time of the second meeting with Mr. 
Kaufman in October of 1968, they arrived at a price and 
that price was as the documents spell out, $5 1/2 million 
in convertible notes, subordinated to all all indebted¬ 
ness except general creditors. These notes were payable 
at 4% Interest with amortization not to begin until six 
years and running to the tenth year. 

Following the meeting of October 2, 1968, 
the parties proceeded to draw these elaborate contracts 
and, at the time of the preparation of these contracts, 
Mr. Faggen retained the services of Mr. Simon Scheib as 
his attorney and since Mr. Kaufman was located in 
California, he used the services of the firm of Robinson, 
Silverman, Pearce, Borden & Ball, I think that was the 
firm name at the time and has since been changed to 
Robinson, Silverman, Pearce, Aronson & Sand. 

Now, the basis under which we claim that 
this action was a sham is as follows: 

First, there is nothing that the parties 
sought in terms of representations and warranties regard¬ 
ing the earnings of these companies in the course of the 
contract preparation that they didn't get. The contract 
in its first draft was prepared by Mr. Kaufman. That 
first contract draft was sent to Mr. Robinson's office 
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and Mr. Michael Rosen of Mr. Robinson's office handled 
the transaction there. 

When the contracts were negotiated, all 
drafts of the contracts were referred back to Mr. Kaufman 
and they were all red lined showing any changes in those 
contracts. At no time did Mr. Kaufman eVer tell Mr. 

Rosen or anyone else that he had negotiate^ this trans¬ 
action on thi basis of any restatement of earnings or 
what that restatement was, nor did he request a repre¬ 
sentation in warranty dealing with the restatement of 
earnings. 

There was a gentleman by the name of Mr. 
Frank, the then president of the company, who presented 
the potential acquisition to the Titan board on October 9. 
On October 9 when the board was told about this poten¬ 
tial acquisition, the board minutes reflect only that 
Mr. Frank told the board of the kind of business that the 
Faggen organization ct.nducted, which was an actuarial 
service business. There was no reference in the board 
minutes at all to the alleged pro forma earnings. 

When the board approved in principal this 
transaction, they approved it conditioned upon executive 
committee final approval and the executive finally ap¬ 
proved this transaction on the date on w])ich the con- 

V 
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tracts were signed, which was December 2nd. 

Not only did none of the principals who 

w 

were involved in any of the negotiations over request 
that this pro forma be part of or be made a representa¬ 
tion in this acquisition, they also acknowledged in their 
proxy statement to shareholders in 1969, it refers to 
this acquisition, that this acquisition was the result 
of an arm's length transaction, each side separately 
represented by counsel and each side fully— I am sorry-- 
the transaction was fully investigated and the financial 
condition, business and assets of the Faggen Companies 
wore fully investigated. They made that statement to 
their shareholders in May, 1969 proxy materials. 

At that time, in May of 1969, Edmund 
Kaufman had become Chairman of the Board of Titan and ho 
was not in October of 1968 a member of the Board. 

I might digress a moment to ixiint out that 
Mr. Kaufman was the representative of the group known as 
the Block group which he designated as the Control group. 
The Block group acquired their large holdings in the Titan 
Company in March of 1968 and shortly thereafter Mr. Prank, 
by their direction, was installed as president, and Mr. 
Kaufman was the person designated by Mr. Frank and by 
the Block group to negotiate this transaction on behalf 
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of Titan. 

Mr. Kaufman became Chairman of the Board 
in, I believe, March or April of 1969. He became a 
director at the same time Mr. Faggen became a director, 
which was in December, 1968. Thereafter, during the 
course of Mr. Kaufman's tenure as Chairman, he acknowledged 
both to the shareholders and to the directors that the 
Faggen Companies' operations were profitable, but their 
profitability had declined by reason of the designation 
by management of Titan to expand the operation into a 
data processing business. 

Mr. Kaufman left the Titan organization 
as Chairman in the latter part of 1970. In 1971, Mr. 
Frankel, the gentleman who verified the complaint and 
who, by the way, is a New York attorney, Mr. Frankel 
became Chairman of the Board in the early part, perhaps 
February of 1971. 

At the time of the acquisition of the 
Faggen Companies, the Titan organization was going through 
a very severe liquidity problem, cash flow problems. At 
the time of Mr. Frankel's ascension to the Chairmanship 
of the Board, again, Tital was going through some very 
severe liquidity problems and immediately upon becoming 
Chairman of the Board, Mr. Frankel began a campaign to 
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coerce Mr. Faggen into converting his notes into shares 
of stock in the Tital organization. That attempted 
. coersion took various forms, the first of which was a 
default on the interest payments of the notes in May of 
1971. The notes, by the way, are due semi-annually; 

May and October. 

He defaulted in May of 1971 in the payment 
of interest and when this matter was brought to the Board 
and ho told him about it, nothing was done with respect 
to Mr. Faggen's operations at that point, but Mr. Kaufman, 
who was still a director and was about to go off the Board 
anyhow, wrote a letter to Mr. Frankel shortly after that 
meeting, taking serious objection to the default of in¬ 
terest on the payment of Faggen's notes. Hr. Frankel 
then secured that default and paid the interest. 

Mr. Frankel then brought Mr. Faggen in and 
told him in words or substance that "If you don't convert 
your notes into stock, we are going to take this company 
and make it a shell. We will get ours out first, we will 
borrow like hell and you won't have anything left." He 
did this with two other directors, Mr. Duffy and Mr. 
Roscnfeld. 

These threats went on through the summer 
of 1971, long before anybody even thought of or contrived 
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this lawsuit. In September of 1971, Mr. Frankel produced 
a complaint by an attorney by the name of Sidney Silverman 
In that complaint there was not ten but five alleciations, 
but what was alleged was that Mr. Faggen and Mr. Robinson 
had conspired together to make this deal back in 19fi8. 

The Board refused to file that complaint, refused to make 
it and, in October of 1971, interest payment was again 
paid, l)ut there was another interesting l)it of Ijyplay go¬ 
ing on at the same time. 

Mr. Kaufman, who had been Board Chairman, 
the attorney and no longer a director, had submitted fees 
for legal fees for his firm totaling some $133,000. At 
the time Mr. Frankel became Chairman he attacked Mr. 
Kaufman, alleged that Mr. Kaufman and his firm engaged 
in a conflict of interest and a broach of fiduciary duty 
in connection with the transaction out in Yosemite and 
during this period of December of 197x, there was this 
running dispute between Kaufman and Frankel. 

In October or November— November of 1971, 
Kaufman settled this claim with Titan, took 10,000 shares 
of restricted stock and got a release from Titan with re¬ 
spect to this conflict and, at the same time, entered 
into negotiations with Frankel to turn over to him what 
he claims were matters that had been discussed with Faggen 
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back in 1968 and became a witness for Mr. Franicel. 

Your Honor, I know I have taken a long 
time in this opening statement, but what I was trying 
to do was to demonstrate to Your Honor that this case 
is nothing raore than a contrivance with respect to the 
legal point that I wanted to make because I think they 
are going to come up very early in this case and it is 
one of the contentions of the plaintiff here— of the 
defendant here— that this case is governed by the 
Parole Evidence Rule or by a doctrine enunciated in the 
Court of Appeals in the State of New York dealing with 
claims of inducement of fraud which is specious and 
where the Court held that in the event of a claim for 
fraud arising out of an inducement of contract, where 
the parties had a general merger clause but where they 
have engaged in an investigation of the very subject 
matter which is the subject of the contract, that no 
claim for fraud would lie. 

By reason of that, it is the defendant's 
position in this case that either by reason of the Parole 
Evidence Rule or by that rule, that no evidence should 
be introduced or received in this case dealing with any 
alleged representations or warranties which go behind 
the representations in the contract. 
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THE COURT: There is no point in aryuing 
that on an opening statement, that is an evidentiary 
matter. 

I also point this out to you, that I am 
in no position to rule on anything until I hear some proof, 
and I might also add so long as there is no jury present 
and no one will be tarnished if it gets into your case, 
even if something is put on the record. It won’t be 
the first time that my tender sensibilities have been ex¬ 
posed to the Parole Evidence Rule or the possible applica¬ 
tion, and I won't argue on evidentiary rulings and points 
on opening statements. 

MR. COOPER: All right. Your Honor. 

THE COURT: I have seen your papers. 

MR. COOPER: Just one further point and I 
am concluding. I received just before we began today the 
proposed findings by counsel and in those proposf'd find¬ 
ings there are matters which are not embodied in the plead¬ 
ings . 

THE COURT: Again, you got to got started, 
Mr. Coor»cr. Whatever that may be, clon't worry about that 
now. I want to hoar some evidence. 

All right, Mr. Powers, lot's go ahead. 

MR. POWERS: Thank you. 


I 
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The first witness I would lil:c to call is 
the defendant, Harold Faggcn. 

HAROLD AARON F A G G I! N, called as 

a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. POWERS: 

Q Would you state your age? 

A I am 62 in May. 

Q That would make you 57-- 

TIIE COURT: Let us not go into computations 
at this time, Mr. Powers, please. 

Q How old were you at the time of the negotiations 
to sell— 

THE COURT: Look, I can figure that out. 

Let us not go into those matters. 

Q Mr. Faggen, are you a lawyer? 

A I have a law degree. I haven't practiced law 
in 30 y;‘'ars at least. I did not really ever practice 
law except as.it v/as part of accountin<j. 

Q Where did you take your law degree? 

A At the University of Richmond, Virginia. 

Q Where did you study accounting? 

A In Virginia. 
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Q Are you a Certified Public Accountant? 

A Yes, I am. 

Q Are you admitted to practice in New York State 
under that title? 

A Yes, I am admitted in New York on a waiver. 

THE COURT; Excuse me, you have to keep 
your voice up a little, Mr. Faggen. I have a great deal 
of trouble hearing you. 

THE WITNESS; I am sorry, sir. 

THE COURT; You are an accountant and 
a CPA under the laws of New York since when? 

THE WITNESS; New York since about 1947 

T 

or 1948. 

Q What other states have you been admitted to 
practice in? 

A Virginia. 

Q Mr. Faggen, would you describe the basic nature 
of the businesses that you sold to Titan in 1968? 

A Basically they were known as actuarial consulting 
organizations. 

Q Could you describe to the Court the kind of 
services they provided? 

A Provided advice, actuarial advice, tax advice 
and so forth to pension funds and welfare funds. 
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Q Were these union pension and welfare funds? 

A They were union or union-management jointly 
trusteed. 

Q Did the Faggen Companies have clients other 
than the union pension and welfare field? 

A I don't know how to answer that. They are re¬ 
lated funds. They are funds that are known other than 
as welfare funds, but they are considered related. 

Q All the business was related to the administra¬ 
tion of pension and welfare funds for various unions; is 
that correct? 

A Not for the various unions but for unions and 
union-management board of trustees. 

Q You didn't do any actuarial work for any in¬ 
surance companies, did you? 

A No. 

Q You didn't do any for any business corporations, 

did you? 

A On occasion, but not as a regular matter. 

Q Would you say that more than 951 of your business 
was related to the union pension and welfare funds? 

A Again, if you encompass within the welfare these 

related funds which can be classified as welfare or not, 
vacation funds, unemployment funds and so forth. 
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Faggen-direct 18 

Q By the way, how many related funds did the 
Faggen Companies have as clients in 1968? 

A I don't recall. 

Q Was it 140? 

A I don't recall. There are notations of that. 

Q Now, you said that these funds were related. 

Do you mean to suggest by that that you would have representa 
tion with a particular union and the Harold Faggen Companies 
would have that pension fund, the welfare fund and any 
other related funds stemming from that one union? 

A No, sir, that is not what I meant by related. 

I meant related funds, related in type of funds. 

They might have had a series of funds because 
there was a common union or they might not have and might 
have had others who handled some of the funds. 

Q Now, when did you commence your negotiations 
for the sale of the Faggen Companies to the Titan group? 

A I had my first session that 1 v/ould term a 
negotiating session with Hr. Kaufman on Sei)temhpr G, 1968. 

Q Now, at that time, could you tell me how many 
employees the Faggen Companies had? 

, A Approximately 30. 

Q About 30 employees in four separate corporations, 
wasn't it? 

tOUTHCNN OItTNICT COUNT NCNONTCNt. U.t. COUNT fOUtC 
rOtFV tOUAUr, new VOMK. N.V. CO 7-4%II0 



V 





1 


Fngycn-direct 


19 


2 

3 

4 

5 

6 
7 
6 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. 

Q Would you name those for the record, please? 

A There was Employees Fund Services Corporation. 

There was a fund E&E Corporation wliich I believe had been 
in business only one year; Actuarial Tabulating Corpora¬ 
tion and Harold Faggen Associates, Inc. 

Q The primary corporation, and I mean the one 
that did most business and had most earnings was Harold 
Faggen Associates, Inc., is that right? 

A That is correct. 

Q The others in terms of revenues or earnings 
were relatively minor in terms of the total picture? 

A That is correct. 

Q Out all four of the businesses were sold to 

Titan? 

A That is correct. 

Q In addition, you had a personal accounting and 
tax consulting practice which you conducted individually, 
is that right? 

A Tliat is correct*. 

0 And the proceeds of that wore effectively sold 
to Titan as part of this overall transaction, is that 
right? 

A I don't know how to classify that because some 
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of the work being done was as a CPA and obviously the 
corporation could not practice as a CPA. My understand¬ 
ing was that the corporation would pay for the salaries 
and other expenses of the people who migJit work in that 
and the payment to the corporation for that would bo in 
an amount equal to the net of the individual practice. 

Q Now, the individuals working on that were em¬ 
ployees of Faggen Associates, Inc. or one of the other 
corporations, is that right? 

A I think they were all employees of Faggen. 

Q You said you had 30 employees. Could you toll 
me roughly how many of those wer». officers of the com¬ 
panies? 


A I think there were only three who held— 

Q Who were those individuals? 

A That was myself, of course; Rose Dogan and 
George Stewart. 

Q Rose Dogan is now Mr. Faggen, is she not? She 
was not your wife back in 1968? 

A That is correct. 

U But worked for the Faggen Company in an executive 
capacity? 

A That is correct. 

0 In addition to the three executives you have 
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Faggen-direct 21 

named for us, Mr. Faggen, did you have a group of con¬ 
sultants who worked on various accounts of the firm? 

A Yes. 

Q How many did you have in this group? 

A I think there were six persons that wo classified 
as consultants and I believe that we would have listed 
George Stewart as one. However, some of the actuarial 
personnel did work as consultants. 

Q Can you name the six consultants who worked 
for you at that time? 

A I don't believe I can. 

Q One was a man by the name of Farkas? 

A That is correct. 

Q Another one was Stafford? 

A That is correct. 

Q And one was Farrera? 

A No. 

Q He wasn't with you in those days? 

A Yes, he was, but he was not one of the con¬ 
sultants of the staff. He did some consulting. Farrera 
was the chief actuary. 

0 Who had the basic responsibility for this con¬ 
sulting— ■"* 

MR. COOPER: I object to this lino of 
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questioning. I don't think it has anything to do 
with the issues in this case at this point. 

THE COURT; It strikes we as sort of the 
cart before the horse at the very least. Mi . Powers. 

MR. POWEp: ; It is only preliminary to 
give Your Honor some background on the business and 
the importance of the representations I am about to 


go into. 


THE COURT; I would hope. I do want the 


identity of the parties and the companies, but on 
these details about employees, I think it is not 
helping much. 

Would you break at this point? I have to 
see some Government lawyers. 

(Recess.) 

BY MR. POWERS; 

Q Now, Mr. Faggen, would it bo fair to character¬ 
ize the responsibility of your consultants as being the 
basic client contact for the Faggen Companies? Would 
each consultant have a group of clients that he was rc' 
sponsible to handle? 

A As a general rule, yes. 

Q In addition to the six consultants, each of 
whom had a list of clients that ho handled, you handled 
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several clients''yourself, didn't you? 

A Yes. 

Q Rose Dogan handled several clients? 

A I think she was more restricted; maybe one or 

two. 

Q Now, Mr. Faggen, could you tell the Court who 
Benjamin Robinson is? 

A Benjamin Robinson is, I believe, a partner in 
the firm of Robinson, Silverman, Pearce, Aronson, Sand 
& Berman, if that is the correct name. 

Q Bon Robinson was Chairman of the Board and 
Chief Executive Officer of the Titan Group In 1968, wasn't 
he? 

A lie was Chairman of the Board. I can't really 
say that I knew whether he was Cl>ief Executive Officer. 

I don't know that I ever heard that applied to him. 

Q But you dealt with him as Chairman of tlic Board 
of Titan back in 1968, didn't you? 

A I don't recall having any dealings with him as 
Chairman of the Board. 

Q Did you talk to him? 

A Surely. 

0 Did you talk about the i)otential acquisition of 
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your companies by Titan with Mr. Robinson? 

A I don't believe I discussed the potential 
acquisition of my companies with Mr. Robinson at any 
time except when I asked 'him whether he would make the 
introduction to Mr. Frank who was then the president, ap¬ 
pointed as I understood it, by the Control group and who 
was running the company. 

Q Just so that we get the person straight for 
the trier of the facts, Mr. Frank's full name was Anthony 
Frank, wasn't it? 

A I believe so. 

0 He was president of Titan in 1963? 

A Not the whole year. Ho became president during 
1968 after the Block group acquired control. 

Q Now, you knew Mr. Den Robinson in connection 
other than as Chairman of the Board in Titan, didn't you? 

A Yes, I have known him for many years. 

Q In what connection did you know Bon Robinson? 

A He was counsel to, by 1968, several of the 

pension and welfare funds that retained my companies as 
consultants. 

Q He used to meet with Den Robinson regularly at 
meetings of the various pension and welfare funds that 
you are consultants to? 
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2 

A If you won't restrict it to Ben Robinson but 

1 

3 

to members of the firm rather than Ben himself. 

1 

4 

Q In addition to Ben Robinson, there was Alan 

1 

5 

Aronson, and apparently you met him? 

1 

6 

A At the office. 

1 

7 

Q You had some discussions with Alan Aronson about 

1 

8 

the prospect of selling your companies, didn't you? 

1 

9 

A No, I don't believe I ever discussed that with 

1 

10 

Alan. 

1 

11 

Q Wasn't the first meeting you had with Mr. Kaufman 

1 

12 

relating to Titan in Alan's office? 

1 

13 

A Yes, but I did not have any discussion. His 

1 

14 

function was merely to introduce us. 

1 

15 

Q Didn t Aronson introduce you to another prospec¬ 

1 

16 

tive purchaser of your companies named Diebold? 

1 

17 

A He had introduced me to an employee of the Diebold 

1 

18 

organization, but not with any idea of acquisition. 

1 

19 

Q But in any event you did speak to Alan Aronson 

1 

20 

on at least two subjects relating to your company, is that 

1 

21 

right? 

1 

22 

A Yes, I am sure ho knew quite a bit about my com¬ 

1 

23 

panies . 

1 

24 

Q Who else in the Robinson law firm did you work 

1 

25 

wi.th in connection with your consulting activities? 

1 
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A There was a man named James Gill. 

Q In 1968? 

A I don't remember when Gill came there, but I 
think he was there by 1968. 

Q You used to work with a man named Matthew 
Silverman? 

A Yes, all the way back. 

Q You used to work with Saul Pearce, didn't you? 

A I don't think Pearce ever did any work in con¬ 
nection with the funds. I don't recall. It seems to me 
some years back he did some collections, something in 
connection with checks of delinquent accounts, but I don't 
think he ever functioned as counsel to any of the funds. 

Q With tlie delinquent accounts, the accounts of 
Faggen Companies? 

A No, I am speaking about accounts of the funds. 

Q Now, you were socially friendly with Ben 
Robinson in 1968, weren't you? 

A I don't know how you define socially. 

Q You had dinner with him on occasions? 

A I think I may have had dinner with Don Robinson 
two or three times over the period of twenty years. 

Q You visited with his wife and with your wife, 
didn't you? 
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2 

A I don't think we ever did. Wo may have, but 


3 

I don't recall. Maybe once or twice in a period of twenty 


4 

years. 


5 

0 Would it be fair to say you used to meet with 


6 

him on the business of your consultant activities maybe 


7 

three times a month or better? 


8 

A Robinson? 


9 

Q Or members of the firm. 


10 

A Members of the firm. 


11 

Q Were you in his office quite often in 1963? 

at 


12 

A I don't think I was, as you put it, but their 


13 

office quite often. We met but we met at the fund of¬ 


14 

fices as often as at their office. 


15 

Q V7ould it be fair to say that you had cordial 


16 

and respectful professional relations with Ben Robinson 


17 

and partners in the firm in 196R? 


18 

A Yes. 


19 

Q That was true in 1967 and 1966? 


B 

A Yes, many years. 


21 

Q Now, when was the first time you have any dis¬ 


22 

cussion with Ben Robinson about selling your company? 


23 

A I would say the first time I mentioned it to 


24 

him would probably have been sometime in the second quarter 


25 

of 1960. 
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2 

Q 

Where would that meeting have occurred? 


3 

A 

In his office. 


4 

Q 

Can you fix a date? 


5 

A 

No, I cannot. 


6 

Q 

Who was present? 


7 

A 

Just he and I. 


6 

Q 

What did you say and what did he say in the 


9 

meetincj? 



in 

A 

1 

I had been talking to possible acquirors and 


11 

and I didn't know a thing al-^out how one goes about it, so 


12 

I telephoned Ben one day, told him I would like to see 


13 

him. I met with him and I asked him how docs one go 


14 

about it. 

His answer was, "I don't know" or words to 


15 

that effect. "I never worked on any of these." 

sit 6 

16 

Q 

Would you characterize his response as he really 


17 

didn't know any more than you did? 


18 

A 

I would say so. That is about wliat it amounted 


19 

to. 



20 

Q 

When was the next time you si)oke to Robinson 


21 

about the 

possible sale of your companies? 


22 

A 

I think it was after I attendetl a nuieting of 


23 

the stockholders of Titan and had met Frank, I guess that 


24 

would have been May of 1968 and shortly thereafter, it 


25 

occurred 

to me that I might want to meet him. I liked 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


him from the little that I saw of him at the stockliolders 
meeting. I liked what he outlined as the future of Titan, 
changing it from a real estate holding to some kind of 
operating company, and I thought that this might be a 
potential acquiror and I mentioned to Ben that I thought 
I would like to see and speak to Frank and if he couldn't 
see any objection. He said no, not only doesn't he see 
an objection, he will arrange an introduction. That is 
the way it went. 

Q In the spring of 1968, the second quarter? 

A Somewhere around May of 1968. It would have 

to be after May. I believe the stockholders is the 
latter part of May, so this would have had to be in 
June. • 

Q Maybe the first week in June? 

A I don't know just when. 

Q Up to that point, Mr. Fagyen, had you been dis¬ 
cussing the sale of your company to any other companies? 

A Yes. 

0 V/as one of those Price, Waterhouse, the account¬ 

ing firm? 

A Yes. 

Q You had certain meetings with Price, Waterhouse 

in the spring of 1968, didn't you? 
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MR, COOPER; I object to this. I object 
to any evidence regarding discussions Mr. Faggen may have 
had with any other companies. < 

THE COURT: I will take that. 

Q Your testimony, Mr. Faggen, is that you had a | 

couple of meetings with Price, Waterhouse with a view 
toward selling your business to them? 

I 

A No. I met with Priccv Waterhouse I think only 
once, maybe twice, but once is all that sticks in my 
mind. 

Q In any event, those negotiations went nowhere, 
did they? 

A That is correct. 

Q Did you have some negotiations with a firm 
called Levin-Townsend & Sons in the spring and summer of 
1968? I 

A I don't recall when, but I had conversations 
with them. 

0 In connection with your discussions with Levin- 
Townsend, did you give any earnings about your companies? 

HR. COOPER; I object to this. Your Honor. ^ 

IHE COURT: Sustained. I don't see why we ^ 

are going into that. 

MR. POWERS; Only a fev/ preliminary ques- 


4 
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tions. 

THE COURT: I find them to bo totally 
collateral and outside the scope of our case. 

MR. POWERS: But the format or selling of 
the company, an earnings presentation was used. 

THE COURT: I don't aaroc with that. That 
seems highly unlikely even if true. Let's not go into 
some other case. 

Q Mr. Faggen, during the summer of 196G, did you 
having discussions with a company called Diebold, 
John Diebold, Inc.? 

A Yes, wo did. 

Q In the summer of 1968? 

A Yes, it would have to })e in the summer of 1968. 

Q Were you talking to Diebold leased on an introduc 

tion provided to you by Den Robinson and Alan Aronson? 

A Well, I met the man through Aronson, but neither 
of us had any idea of a merger or acquisition w}ion we met. 

Q The man was introduced to you by Aronson, wasn't 

he? 

A Yes. 

0 And the man was a client of Aronson's? 

A As far as I knew, a [lersonal client. 

0 Rogov. R-O-G-O-V? 
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A I don't know whether it is Rogov or R-o-g-o-f-f, 

Q You had several meetings with this Rogoff over 
the summer and into the early fall of 1968, didn't you? 

A Yes, I had a number of meetings with him. 

Q Mr. Faggen, I show you a document which is 
marked exhibit 1 for identification. I ask you if that 
document is in your handwriting? 

A Yes, this page — this is my handwriting. 

Q And the second and third page also are in 

your handwriting? 

A Yes. 

Q And the document annexed to the tax return for 
the year ending June 30, 1968 of Harold Faggen Associates, 
Inc., your main corporation? 

A I can't say that it is. It looks as if it might 
be, but the name is blocked out and I don't know. 

Q Now, did you provided exhibit 1 for identificatio 
to Edmund Kaufman, the negotiator for Titan? 

A There are things mixed up here. I don't think ' 
they were ever together. I don't know how they got 
together. I don't know if this is related, this first 
page i& related to the other. 

Q You provided pages 2 and 3, the tax returns 
of Faggen Associates, to Kaufman in or about September 
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A Not in this form. 

Q What form did you provide it in, Mr. Faggen? 

A There was a lot of -- there were lots of 

notations and books. 

Q There were additional pages in it? 

A I don't know, there were lots of notations 
on the backs of these pages. 


notations? 


Do you have them in Court, those additional 


MR. COOPER: Yes. 

MR. POWERS: Could you staple them to this 


exhibit 1 for identification? 


MR. COOPER: No, wait a minute. 

MR. POWERS: I would liketo offer exhibit 1 

in evidence. 

THE COURT: Do you object to this, Mr. Cooper? 
MR. COOPER: Your Honor, the witness already 
said that -- yes, I object to it, your Honor. 

THE COURT: Well, I am inclined to agree on 
this stage of the record, Mr. Powers. The witness is not 
at all sure he did advance these and I am not at all sure 
that he knows what these are. 

MR. POWERS: I think I can establish the 
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witness' affidavit in this case, that these are the 
documents he supplied to Nr. Kaufman. 

THE COURT: I will sustain the objection and 
you will have £unple oppurtunity to do anything you can 
to back this up or whatever he does identify you can offer. 

I will suf.cain the objection now for the reasons just 
indicated. 

Q Mr. Faggen, did you transmit pages 2 and 3, a 
list of adjustments net per the tax return and a copy of 
a tax return to Edmund Kaufman in or about September 1968 
with or without those other papers? 

A I did not transmit to Mr. Kaufman these two pages 
with or without the notations. I did give Mr. Kaufman 
a copy of a tax return, there were other tax returns as 
well. I don't know whether this is the one or not because 
I don't recall all of these things being blocked out. I 
did not transmit — 

Q Did you hand it to him? 

A 1 did not hand it to him. I had copies of 
pages with notations on the back. I told him that I had 
been talking to Diebold, I was disgusted that things had 
broken down anc; he took my copies and made Xeroxes, I 
believe, of the copies that I had and probably took them 
with him. 
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But I told him, I took back my sheets. I 
told him at this point they were meaningless, they 
contained a lot of figures for which I was not responsible 
and would not agree with. If you calll that transmitting 
to him, I did not transmit them to him as having any 
meaning and he knew that. 

Q Mr. Faggen, my question is limited solely 
to whether or not you permitted copies to be made of 
exhibit 1 for identification or did you submit a copy? 

A I permitted anyone who wanted to make copies. 

0 When Mr. Kaufman left the office, did he take 
a copy of exhibit 1 for identification, the second and 
third pages, with him? 

A You say the second and third. I had only two 

pages. 

Q Make it convenient for you, Mr. Faggen. Let 
us take off the cover page. Is that what you gave him? 

MR. POWERS: I reoffer that as exhibit 1 
for identification. 

Could you staple that, please. 

THE COURT: As you say, Mr. Powers, you have 
an affidavit which will have a bearing on this, but wouldrft 
it be ^easier to have copies of the tax return? 

Apparently for Faggen Associates, or tax returns, 
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2 

I don't know which* But so that we won't waste any more 


3 

time on this line, can't we get some agreement from Mr. 


4 

Cooper? 


5 

MR. POWERS: That will be helpful. 


3 

MR. COOPER: I will stipulate this, your Honor. 


7 

Could I have what was marked for identification 


8 

on the deposition, pages 1, 2 and 3. However, they were 


9 

in bhat exhibit with the notations on the back which the 


10 

witness says he gave to Mr. Kaufman for Mr. Kaufman to 


11 

copy. What Mr. Kaufman took, I don't know. But this is what 


12 

he gave him. 


13 

If this is what you want to use, I have no 


14 

objection to this going into evidence. 


15 

MR. POWERS: Fine, no problem. I will change 


16 

the exhibit, your Honor, and put these two pages on in 


17 

the form Mr. Cooper would like them and offer them in 

t 

18 

evidence. 

1 

19 

THE COURT: Mark this as a group, lA and so on 


20 

for identification. That will be lA for identification 

1 

21 

consisting of two pages just produced by Mr. Cooper. 


22 

(Plaintiff's exhibit lA '"arked for 


23 

identification.) 


24 

MR. POWERS: I would like to offer it in 


25 

evidence. Is it accepted? 
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MR. COOPER: Your Honor, I have no objection 
as to its authenticity but I do have objection going to 
the relevance to the issues in this case. 

THE COURT: Talking about what X suggest we 

mark as lA? 

MR. COOPER: Yes, your Honor. 

THE COURT; Well, gentlemen, if we could only get 
down to the — I don't know what you aretalking about 
because I haven't seen them. Let me look at them so I can ' 
rule on your objection. 

(Documents handed to Court.) 

MR. POWERS; It is a little hard ot read. 1 
have a typed version. 

THE COURT: Now, Mr. Cooper, your problem is 
very simple. Yovare worried that something will get into 
the record as being a representation fundaunental to the 
contract or, put it differently, that somehow if we let 
certain papers in, that they will be regarded as intrinsic 
or part of the contract which may or may not be the fact. 

But I am not going to worry about these items. 

He says that he gave these to Mr. Kaufman so I will receive 
these subject to connection and they may not have anything 
to do with the lawsuit or they may or may not undercut your 
point at all. But if we are going to object to everything 
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just on the ground that they aren't controlling to the 
issues in this case, the Judge is never going to get any¬ 
where because he will never hear anything. i related that 

there is no jury here and I will receive these subject to 
connection. 

I want to find out a little bit about what 
this case is about so I can make some sense from here on. 

It is now a quarter of four and we have done nothing really 
except to great effort and we aren't even into the issues. 

MR. COOPER: Your Honor, one comment on 
something your Honor said, if i may. 

In view of the manner in which Mr. Powers is 
putting in his evidence, there may be other matters which 
may be taken subject to connection. 

THE COURT: I agree with you. 

MR. COOPER: All I want to say, your Honor, 
these aren't in the pleadings in this case. 

THE COURT: I am aware of your position. You 
made that amply clear but we have no jury here. In an efforl 
to make some heads or tails of what is going on, I am 
going to admit this tentatively but it may not be binding 
on your client at all. i ‘understand that. 

(Plaintiff's exhibit lA for identification 
received in evidence.) 
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MR. POWERS: There is a typed version of the 
figures that appear and I will offer that as IB. 

THE COURT: All right. 

MR. COOPER: With the same reservation, your 

Honor. 

THE COURT: Yes. 

(Plaintiff's exhibit IB received in 

evidence.) 

THE COURT: Anybody given Mr. Faggen a chance to 
lookatthose so he can confirm what he already told us? 

Q Mr. Faggen, is it correct that you gave exhibit 
lA to Edmund Kaufman on September 6, 1968 at a meeting at 
the Robinson Silverman law office when you and .Mr. Kaufman 
and Mr. Aronson were present? 

A It was present during at least part of that 
meeting because the meeting was one at which I met Mr. 
Kaufman, he was present at least part, and Mr. Bordon. 

0 Another partner in the Robinson firm? 

A Yes, I imagine he was, and this is what I showed 

him, I had discussed with Rogov. When you say I gave this 
to him, I don't know how to answer that. I did not say -- 
give It to him for anything that was relevant. I showed 
him, mainly showing it to Alan Aronson, as a matter of 
fact, as to some discussion I had with the man he introduced 
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me to and how they had broken down and that was the end 
of it. 

Q These were the first negotiations with respect 
to price that you had had, is that right, September 6, 1968? 

A There were no pricing negotiations or anything 
like that at all at the September 6 meeting. 

Q That was the first meeting you had with 
Kaufman, wasn't it? 

A Was the first time I met Mr. Kaufman. 

Q Kaufman was supposedly the negotiator for the 
deal for Titan, ‘is that right? 

A I was told he would be, yes. 

Q » He ahd come in from Los Angeles to meet with 
you and discuss acquisition of your companies, is that 
right? 

A He had come in I had been told, he was coming 

there an acquisition, he was the man who would be 
handling it on behalf of Titan. 

Q Now, Mr. P'lggen, in addition to this meeting on 
September 6, 1963 — 

A I have notcompared the two typewritten and 
handwritten so that I 2 un sure you don't want me to take the 
time of the Court to do it now. 

MR. POWERS: I will give you your copy so you 
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can compare it. 

0 In addition to the meeting on September 6 
you only had one other meeting with Kaufman, is that right? 
A Total? No, I had — 

0 Talking about meetings leading up the the 
purchase of your companies in or about the fall of 1968? 

Did you have one meeting on September 6? 

A That is correct. 


Q Did you have another one October 2? 

A That is correct. 

Q You didn't have any other meetings with Kaufman, 
did you? 

A I said I had a number of additional meetings 
with Kaufman, but it was after the -- 

Q My questions relate only preliminary to the 
transaction, Mr. Faggen. So you had one or another meeting 
with him October 2, is that right? 

A That is correct. 

Q A lengthy meeting in your offices? 

A That is correct, attended by people, 

Mr. Kaufman, Frank and myself. 

0 After that meeting you went over various 
financial materials on your company, didn't you? 

A That is correct. 
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Q At the conclusion of that meeting you shook 
hands with MR. Kaufman? 

A That is right. 

Q And it was agreed at that meeting on October 
2, 1968, that subject to the contracts and other materials 
Titan was going to buy Faggen companies, is that right? 

A It was agreed since he represented the control 
group, that he had the power to deal for them, and at the 
conclusion of that meeting, the companies were being 
operated for Titan, subject only to what I think had been 
labeled Scrivner's work. 

Q Cn October 2 there was a commitment to buy your 
companies, was there? 

A I thought it was more than just a commitment. 

Q In fact, it was such a commitment when contracts 
were finally signed, interest was made payable from October 
2 forward, wasn't it? 

A That is correct. We agreed that we would work 
for Titan from that day on. 

Q The five-million-five in notes were dated 
as of October 2 even though the transaction was physically 
closed on December 2, isn't- that right? 

A Frankly, I don't recall what the date is. 

Q But the notes were dated at October 2? 
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I don't recall. Interest was payable from 
I really don't recall what the date on the 

Now, at the conclusion of that meeting you said 
it was with Mr. Kaufman and Mr. Frank, did you undertake 
to write up a presentation on your company? 

A I undertook to put down the figures that had 
been gone over with Mr. Kaufman on the basis of four years. 
He asked that I have five years tax returns ready, but he 
went through four years and he went through certain groups 
of figures, made notations, groups pf adjustments and I had 
no notations, but I knew what the items were. 

They concerned three or four general categories 
of adjustments and at hte conclusion he asked me to put 
those down. He had made his own written notes as he dicate 
the kind of changes that he wanted. 

0 In addition to those figures you were asked 
to put something down about your list of clients, too, 
weren't you? 

A I made a record of clients. It is really 
only one smaU ledger and went through that and he had some 
idea about putting down ageing clients and he asked that I 
draw up some kind of - he and Frank asked that I draw up 
some kind of tabular form for Frank's information. 


argg 

A 

October 2. 
note is. 
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Q These were for the records of Titan on acquisition? 

A I don't know. He said and Frank said they were 

for him. I did not know just how he wnated them or what 
he wanted, but he said get started, Tony Frank is here. 

He was going back, Kaufman was going back to California 
but Frank was here, Frank would be the one who wanted them 
and said you get started and you can be meeting with Frank 
and he will tell you just how I want them and I agreed to 
write up what he asked for. 

Q Mr. Faggen, I show you exhibit Q for identification 
Is that what you wrote up after October 2, 1968 pursuant 
to those conversations? 

A What I remember writing up then is what is i 

exhibit A to this and then when I showed those, those were 
just figures and When 1 showed those to Frank, because 1 
continued meeting with him in weeks after that, when I 
showed them to him he told me just what kind of text he 
would like to have written up with that and gave me some 
of his ideas about showing a compound rate of growth and 
so forth and then I wrote the text. 

Q Did Frank tell you you were writing up the 
text for the Titan board? 

A Not at all. 

Q You wrote it though, didn't you? 
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2 

A I wrote this. 


3 

Q That is your handwriting? 


4 

A That is my handwriting. 


5 

MR. POWERS: I offer it in evidence. 


6 

THE COURT: Exhibit 2? 


7 

MR. POWERS: Yes. 


8 

MR. COOPER: What are you calling it? 


9 

MR. POWERS: Handwritten sales memorandum 


10 

corresponding to exhibit A to the complaint and I am going 


11 

to the typed version next. 


12 

MR. COOPER: I object for the reasons I stated 


13 

earlier and to the characterization by counsel. 


14 

THE COURT: It is a handwritten memorandum 


15 

of Mr.Faggen. What date was this prepared, Mr. Faggen? 


16 

THE WITNESS: It was between the Second and as 


17 

I said, I gave it to Mr. Frank on the 7th of October. 


18 

THE COURT: All right. Again plaintiffs exhibit 


19 

2 is received subject. 


20 

(Plaintiff's exhibit 2 received in 


21 

evidence.) 


22 

0 Mr. Faggen, when you wrote that up in longhand 


23 

you didn't type it up, did you? 


24 

A No, I didn't. 


25 

Q You took it to Ben Robinson's office, didn't 
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you? 

A 

Q 

A 

Q 

A 

Q 

A 

know of my 
Q 
A 
Q 

this case? 


No. 

What did you do? 

I gave it to Tony Frank. 

Are you sure you gave it to Tony Frank? 

Sure I gave this to Tony Frank. 

Was it typed up in Robinson's office? 

I don't know where it was typed up. I don't 
knowledge where it was typed up. 

But ultimately it was typed up? 

Yes. 

Did you read Ben Robinson's deposition in 


A Yes. 

Q You read in the deposition where he produced 

the original pen version of that document, do you remember 
reading that? 


A I think so. 

Q Do you remember reading where he said that he 
brought this to me,either by Faggen or Tony Frank or 
together and we had that typed up in my office? Do you 
remember that testimony? 

A I remember that he said that he had it typed in 
h. 8 office. I don't remember the — 
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Q I show you exhibit 3 for identification. Is 
this the typed version of your document? 

A This has notations on it. When I met Tony 
Frank nextr on the- 9th, I'e gave me a copy, typed copy, but 
this is not it. 

Q Mr. Faggen, when you say you met Tony Frank 
on the 9th, that was the date of the Titan board meeting 
approving the transaction with you, wasn't it? 

A I don't know what you mean by approving the 
transaction. I thought it was concluded on the 2nd. 

Q But there was a board meeting at Titan on the 

9th? 

A There was a board meeting. 

Q You went to that meeting? 

A I did not go to the meeting. 

Q Were you there after the meeting? 

A I was invited to come up after the meeting. 

Q You met several of the directors? 

A That is right. 

Q They congratulated you on the deal which you 

were making with Titan and you congratulated them? 

A I don't know about congratulations. We met 

each other and — 

0 And you had coffee and visited together? 
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A YeSf we had coffee and cake as I recall. 

Q And you got the typed version of this from 

Tony Frank, October 9, is that right? 

A That is correct. But it had no notations such 
as you have on it. 

Q Incidentally, the notations on page 2, is that 
Ben Robinson's handwriting? 

A I don't know Robinson's handwriting. 

Q Where it says on exhibit A excluding investment 
income, is that Tony Frank's handwriting? 

A I don't know Tony Frank's handwriting. 

MR. POWERS: I offer it. It is an exhibit to 
the complaint. 

MR. COOPER: I object. This contains matter 
which was not on the copy he received. If itis being intro¬ 
duced for the purpose solely of showing what the typed 
material is — 

THE COURT: I rather gather that is all that it 
is being offered for. 


your Honor. 


MR. COOPER: I am not so sure that is true. 


THE COURT: I will find out. You are not 


offering the written matter thereon, are you, Mr. Powers? 

MR. POWERS: Yes, the written matter written on 
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by -- I will establish later. I offer the typed version 
subject to connecting the written material here at a 
future point. 

THE COURT; On that basis we will receive it# 
but with no prejudice to offering the matter with an 
appropriate witness. 

(Plaintiff's exhibit 3 for identification 

received in evidence.) 

0 Mr. Faggen, these first negotiations you had 
with Titan were held I think you testified in Aronson's 
office about the Robinson Silverman firm. 

A There wexeno negotiations that day. 

Q At the meeting you talked about your companies, 
didn't you? 

A That is correct. 

0 The first meeting with Kaufman was at Robinson's 
offices? 

A It was in Mr. Aronson's office. 

Q Now, did you tell Mr. Kaufman that Robinson 
had acted as personal counsel to you in 1968 at that 
meeting? 

A I don't know whether it came up. He knew that 
because Prank had already told me that he had reported to 
the control group at the meeting in California and ho said 
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2 

he would go back and forth every week and report all of 


3 

V 

these things to the group. Mr. Kaufman was there, he had 


4 

reported the fact that the Robinsons firm and I had worked 

t 

1 

5 

closely togehter for a number of years nad he had already 


6 

said that this makes no difference because the Robinson 


7 

firm would not represent anybody in this matter anyway. 


8 

MR. POWERS: I move to strike everythina after 

1 

I 

9 

m 

the statement, no, he did not tell, as not responsive. 

! 

10 

THE COURT: All right. 

t 

i 

11 

Q Mr. Faggen, did you tell Mr. Kaufman that the 


12 

Robinson firm was representing you in litigation involving 


13 

money for which you paid him about $5,000 fee in 196S? 


14 

A I don't recall that it ever came up. 


15 

Q After your company was bought by Titan, Mr. 


16 

Robinson's office represented you in a separation agreement. 


17 

didn't they? 

[ 

18 

A Yes. 


19 

Q And handled your estate planning matters for 

i 

m 

you, didn't they? 


21 

A They drew a will for me. 

1 

22 

Q Did you tell Mr. Kaufman you were a partner with 

1 

• 1 

23 

the Robinson firm in several real estate ventures in 1967 

1 

24 

and 1968? 


25 

MR. COOPER: This is all outside the scope of 
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the pleadings in this case. 

THE COURT: Not only that, but I am not 
sure that I can understand from your point of view, Mr. 
Powers, why we are going into all this. 

We can't even seem to get down to the nitty 
gritty without taking a fly off into left field. 

1 don't follow you. 

MR. POWERS: At the first meeting on September 
6 I am attempting to establish the nondisclosure of the 
relationship with Robinson and move into the disclosures 
he made specifically. 

THE COURT: I would like to get down at some 
point to some kind of written agreement, whether there were 
all disclosures after that and everything else thrown into 
the hopper, fine. We were rolling along on October 9 
and all of a sudden we are back in September 6 and asking 
whether or not he told him he had been a lawyer for 
somebody and something else. It just seems to me — 

MR. POWERS: My purpose was to show the 
Court the chronology and focus on the details at each 
meeting. 

THE COURT: That is fine but you left me cold 
here when yougot plaintiff's exhibit 3 received subject. 
Somewhere along the line there was some kind of formal 
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document that is apparently forthcoming, at least I assume 
it was. 

NR. POWERS: Yes. 

THE COURT: Let us get to that before we ask 
all these convoluted questions about whether he disclosed thli 
and that and other things in September 6, none of which 
sounds very earthshaking to me. 

MR. POWERS: Your Honor, with due respect, I 
have to focus on the two key meetings, and now that I have 
given the Court an indication that the contract was the 
subject of a handshake on October 2 and a closing on 
December 2, I can now go back and 

THE COURT: There was a closing on December 

2, 19687 

THE WITNESS: Yes, sir. 

THE COURT: That was a formal written contract? 

THE WITNESS A formal written contract with 
exhibits, over 800 pages, sir; two books. 

THE COURT; I take it that the lead contract 
in a sense was the one for the acquisition of Harold Faggen 
Associates and everything else followed the same format, 
that is, the other three companies, except as to changes 
as to the stock. 

THE WITNESS; I want to, since it didn't come 
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out and I certainly don't want anything not to be clear^ 
one of these corporations, the one that had been in 
existence only about a year, which was the small purchase 
price, all of the stcok of that was held by a trust which 
I set up for my son* I just want that to be sure. 

THE COURT; I want to got some broad outlines. 
The contracts essentially didn't differ much and the 
lead contract was the one for Faggen Associates because that 
was the one throwing out the most gross income up to that 
point. 

THE WITNESS; That is right. 

THE COURT; Now, Mr. Powers, how am I to 
understand this by going back to — 

MR. POWERS; I am going into every detail of 
the negotiations leading up to it because those written 
presentations were the cornerstone of the deal. if you 
feel that is -- 

THE COURT; Maybe that is right, but now we are 
going back to September 6. 

MR. POWERS; But the meeting with Mr. Kaufman -- 

THE COURT; Are you planning to offer these 
great contracts? 

MR. POWERS; I don't because I am claiming 
that they were induced by fraud. 
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THE COURT: All right/ you don't want to 
offer them. On december 2, 1968/ very good. Go ahead/ 
sir. 

Q Mr. Faggen/ taking you back to the meeting 
of September 6, now, when you showed this memorandum which 
we marked lA in evidence to Mr. Kaufman/ did you give him an 
explanation of the adjustments on that memorandum? 

MR. COOPER: I object to anydiscussion with 
respect to any matter which is outside these pleadings. 

They never mentioned that as a basis for any misrepresentati 
THE COURT: I dont think necessarily that they 
did/ but even if they didn't/ that doesn't necessarily 
control whether this comes in or not. I will allow it. 

Let us go ahead. 

Q Do you understand the question? 

A NO/ sir. 

Q Let me rephrase it. 

Did you give Kaufman any oral explanation 
of the adjustments that made up exhibit lA? 

A Are you speaking about the front/ back? 

I don't know. 

Q Talking about the first two pages/ Mr. Faggen. 
Let us 'go through it togehter. 

The first phrase there is net per return. Is* 
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that net per tax return? 

A We didn't go into any of that. I don't think 
we spent four minutes on that all told. 

Q You didn't give any explanation of those items? 

A No, sir, I told you they were drawn in a manner 

that was a mixture of an accrual and cash that the Diebold 
representative wanted to make certain presentations. They 
don't even have the name of the company on them. They 
are just — they were things put together and I told them 
I didn't agree. 

Q The documents do refer to a starting entry 
of $288,494 for your company, don't they, that is for the 
Faggcn Associates? 

A For Faggen, yes. 

MR. POWERS; Would this be a good time to 
stop? I know you have a commitment here. 

THE COURT; All right. Is that all right, 

gentlemen? 

MR. POWERS; No problem. 

THE COURT; Now, as I said, because of my 
other business tomorrow morning we will start at 11 o'clock, 
a little later than our normal time in this same room. 

(An adjournment was taken to February 20, 

1974 at 11 a.m.) 
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TITAN GROUP, "r. 


HAROLD FAGGEN 


72 Civ. 1797 


February 20, 1974 
10 A.M. 


(Trial resumed.) 

MR. POWERS: Your Honor, as a preliminary this 

morning, I would like to offer in evidence— 

THE COURT; Before you begin, Mr. Powers. 

(Pause.) 

i 

I can't give you your precise question, Mr. Powers, 

but 1 can say that according to my notes, you have just gone 
back again to take up the September 6 meeting with Mr. Faggen. 

MR. POWERS: One preliminary matter. Your Honor in¬ 

dicated an interest in having the ultimate contract which was 
closed December 2, 1968, and dated as of October 1, 1968, in¬ 
troduced in evidence, and the form that 1 have it in, I would 

like to introduce it in evidence. I don't think my adversary 
will have any problem with introducing the wnolc contract in 
evidence. But the form I have is two bound volumes that Titar 
obtained from its lawyers, the Robinson, Silverman firm. 

So, if we could note on the record that the final 
agreements of sale are marked as Plaintiff's Exhibit 4 and 
reserve that place in the record for them, we'll try to figurt 
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out some way to make Xeroxes or otherwise make them available 

to the Court as part of the exhibits in the case^ including 

leaving the bound volumes^ if that becomes necessary^ at the 
conclusion of the trial. 

THE COURT; Let me see if I understand this. 

There should be 4 formal contracts, as I understand 

it. I 

MR. POWERS: Yes. They are in these two volumes 

that 1 have before me. 

THE COURT: Why don't you just mark those in evi¬ 
dence? I assume both sides want those in. ! 

I 

I 

MR. COOPER; I do. 

THE COURT: Yes. Surely. Mr. Cooper does. And I 

don't see how the plaintiff can ignore them. But the real 
problem is that there are no Xerox copies. That would be 
pretty expensive. Why don't you just mark them in evidence 

and we'll hold on to them so that they aren't dissipated and 
we can arrange, if later it becomes necessary, to have copies 
made of a portion. But let's not worry about that yet. 

MR. POWERS: That will work out just fine, your Honoi 

THE COURT; Shall we deem them, the two volumes, as 

Exhibit 4? 

MR. POWERS: Yes. And I would like to hold them 

down here. 
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THE COURT; Perfectly fine. ] 

MR. COOPER: Judge, if you would like a copy while 

the testimony is being conducted, I have a copy of them, too, 
so that you can have them up at the bench if you want them. 

THE COURT; Basically, as I understand it, they are 
really very similar, and the Harold Faggen Associates contract 
is probably a good example of what they are all about, except | 

for the obvious changes of names and so on. 

MR. POWERS: Exactly. 

MR. COOPER; That is correct. 

THE COURT; If you have got a copy of the Harold 
Faggen Associates contract, that I would like to borrow, if I 
could. 

MR. LABATON; That is in the appendix, your Honor. 
THE COURT; That's right. You are right. No prob¬ 
lem. I've got it. I beg your pardon. 

MR. COOPER; What you don't have. Judge, are the 

exhibits to that contract. 

THE COURT; Let's not worry about those until they 

become important, if they do. 

And I'll work with the appendix. That's fine. 

HAROLD FAGGEN, resumed. 

MR. LABATON: It begins at page 60-A, your Honor. 

DIRECT EXAMINATION CONTINUED 
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BY MR. POWERS! 

Q Mr. Faggen, turning back to that conference on 
September 6 with Mr. Kaufman, you showed Exhibit 1-A to Mr. ! 
Kaufman and to Alan Aronson because Aronson knew Rogov and 
had introduced you to Rogov, is that right? 

A That is right. 

0 And you didn't have any discussion as to the adjust¬ 
ments vfhich were contained in Exhibit 1-A, did you? 

A 1 don't recall specific discussions. Mr. Kaufman 
looked at it. We did mention the fact that there were some { 

i 

accrual—attempted accrual adjustments imposed on a cash 
statement. I told him—I put down on there whatever they 

wanted. I didn't agree with them. He said, "I don't, either." 
And that was about the length of the discussion. 

Q I see. Mr. Faggen, do you remember being asked the 
following question on page 185 of your deposition? 

"Q Now, did you discuss these adjustments with 
Kaufman again at your meeting on October 2? 

"A We never discussed them. 

"Q You never explained anything in those adjustisenti 
to Kaufman? 

"A On this? 

"q Yes. 

" A No. 
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you about 1-A. tVhat I really don't understand is what is 
this last question of yours qettinq at. 

MR. POWERS: The last question is to now qo 
throuqh the accountinq analysis which went into 1-A to show 
how Mr. ^aqgen developed this accounting analysis and how 
Mr. Faggen himself had very severe reservations as to the 
propriety or logic in accordance with generally accepted 
accountino principles, to establish that throuqh a series of 
admissions Mr. Paggen has previously made that I am going to 
go throuqh with him, and to show that, notwithstanding his 
own disdain for the document and his own feeling that it was 

I 

inaccurate and misleading, he gave it to Mr. Kaufman without 
explanation and without saying it was misleading. 

THE COURT: Well, this sounds like an argument 
more than anything else. But, be that as it may, why don't 
you rephrase thequestion? Because I don't blame Mr. Cooper. 

I just don't get the scone or significance of your last 
posed question, and it is probably a very simple matter. 

Just rephrase it. 

THE WITNESS: Your Honor, at this point may I 

ask for a glass of water again, as I did yesterday? I am 
terribly sorry. 

THE COURT: Surely. 

THE WITNESS: I have a throat irritation oroblerr 
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0 And when did you write the other figures down on 
Exhibit 1-A? 

A They were written during the course of several 
meetings that I had with him, I had given him tax infor¬ 
mation. He had gone back to his office, he had come back 
to meetings with me, and we compiled them in the manner that 
he thought he would like them. 

Q And those comnilations took place in the couple 
of weeks preceding September 4th, when you did those writ¬ 
ings on the back of Exhibit 1-A, is that right? 

MR, COOPER: I am going to object to any ques¬ 

tion dealing with memoranda not part of the pleadings in 
this case, having nothing whatever to do with the issues. 

This was something prepared for a totally different transacti: 

THE COURT: If it was, I don't quite follow this. 

Perhaps it is because I really don't understand Mr. Powers' 
question. 

MR. POWERS: Can I make it clear, your Honor? 

This document, 1-A, which was given to Mr. Kaufman on the 
first negotiating session with Mr. Faggen adjusts the income 
of the Faggen Companies upward from beginning at 288,494, for 
the main company, all the way up to 571,000 pre-tax. It 
was the basic negotiating document between the parties. 

THE COURT: Whatever it was, I'm not quarreling wi. 


tOUTMCHN OItTNICT COUNT NCNONTCNt. U.S. COUNTMOUtf 
rotev tOUANC, NEW VONK. N y. COT-4SM 









1 

gpd-S Faggen-Direct ^ 

Go 

(Pause.) 


2 


3 

BY MR. POWERS: 


4 

0 What was the substance of the deal you 


5 

were negotiating or discussing with Mr. Rogov at that series 


6 

of meetings? 


7 

MR. COOPER: 1*11 object to that, your Honor. 


8 

THE COURT: This to me seems to be totally unrelated 


• 9 

to even your argument, and I am going to sustain that objec¬ 


10 

tion because any conversations with one Rogov i don't think 


11 

have anything to do with their case, or even taking your 


12 

stated argument, I don't understand it. 


13 

If you want to ask Mr. Faggen about his own work on 


14 

those figures, fine. But all these talks with somebody named 


15 

Rogov, quite properly in my judgment, are objectionable, and 


16 

I don't see that they are necessary. That's what baffles me. 


17 

MR. POWERS: All right, your Honor. 


18 

Q Now, Mr. Faggen, you marked up this list of adjust¬ 


19 

ments in 1-A in the presence of Rogov, didn't you? 


20 

MR, COOPER: I am going to objebt to that, your Honoi 

• 

21 

THE COURT: Again, Mr. Powers, I don't like to quarrt 

1 

22 

with you, but from the point of one who is supposed to be the 


[y 23 

trier of the facts, I have to say that this is the most con¬ 


24 

fusing way of going about it. 


25 

A moment ago you argued you wanted to show that these 
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figures were marked up, and I don't recall so even by the 
admission of Mr. Faggen. 

MR. POWERS: Right. 

THE COURT: Why do we have to get into whatever he 

did with Rogov? I don't understand it^particubrly from your 
viewpoint. 

There is a way of doing this that can avoid this prob¬ 
lem so simply that even i can think of. 

Mr. Cooper, I think, is on firm ground. We don't want 

to be trying a dispute outside of the purview of this case. 

We have enough trouble sticking within our case itself. 

I have no objection to you asking Mr. Faggen whatever 
he did in preparation of this document or who helped him and 
so on. But why you inject Rogov into it— 

MR. POWERS: I appreciate tlie Court's guidance. 

BY MR. POWERS: 

Q Mr. Faggen, what did you do in connection with writinc 
up Exhibit 1-A? 

A I supplied the tax returns and answered some question! 

that Rogov had on items and put down vdiat he wanted to put 

down in the manner in which he wanted to put down. ^ yov 
can see, they are very roughly prepared. 

THE COURT: Who is Rogov, or who was he, at this 

point? I'm really confused here. 


I 
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2 

THE WITNESS: Sir, Rogov was the gentleman who had 


3 

been represented by Mr. Aronson in his employment contract, aj 


4 

I understood it, by the Diebold Corporation. He was represen-* 

5 

ted to me as a computer expert and he was introduced to me 


6 

because of the fact that he was doing work in setting up a 


7 

computer division within Diebold. 


8 

THE COURT: So this came about when? Earlier in th€ 


9 

year 1968 when you had some brief conversations with the 


10 

Diebold organization? 


11 

THE WITNESS: With Mr. Rogov only? 


12 

THE COURT: Rogov, as you understood it, did he 


13 

J 



purport to represent Diebold? 


14 




THE WITNESS: Yes, sir. 


15 

THE COURT: He did. And it was at that time, pur¬ 


16 

suant to some questions that Mr. Rogov raised in his capacity 


7 

/ 17 

as an agent for Diebold, that you prepared 1-A. 


18 

THE WITNESS: That he and I prepared. We put it 


19 

together in a manner in which he wanted it because he, while 


20 

we were discussing computers, got the idea that the Diebold 


21 

organization may want to acquire our organization and expand 


22 

into actuarial computer work. 


23 

THE COURT: I see. Now, did you tell Mr. Kaufman, 


24 

when you turntf'i aver these documents known as 1-A, that you 


25 

and Diebold had more or less put this thing together? 
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6V 

not adjusted total income for 1968. There are a 
series of adjustments which were made for him and 
they exclude investment income for purposes of this. i 
It would show the income for the year as being well 
over $600,000." 

Didn't you say that at your deposition? 

A I did. But I think that answer says specifically I 

cannot regard it as income. I regarded them as a series of 

adjustments which he wanted. 

Q Now, it shows a total of $571,000 and it is a total ' 

I 

figure Which excludes investment income, isn't that right? j 

I 

A Hay I see it? 

Q If you want to hold that while we talk, Mr. Faggen, 
that's all right. (Handing.) 

MR. COOPER: What page are you reading from? 

MR. POWERS: 63. 

Q Now, Mr. Faggen, doesn't that go through each of your 
corporations— 

A Would you repeat the question? I didn't answer the 
last question. 

Q Well, I'll rephrase it just to save time rereading it. 

Doesn't that Exhibit 1-A go through each of your 4 
corporations and exclude investment income from the totals? 

A I see an item of "deduct investment income" on each. 
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But I don't think that says total income on here, at any 
Doint. 

Q Do you see a final figure at the bottom of the 
second page that says $571,000? 

A Yes. 

Q You see that final figure, don't’ you? 

A I see a figure $571,000. 

Q And you wrote that figure down on 1-A, didn't you? 
A Yes, I did. 

0 And you added up the net figures in all of the 

other columns to get the $571,000, didn't you? 

A I don't recall adding them un. '.hey must have 

been added. I haven't even checked the totals. But that is 

« 

not called total Income at any ooint. 


MR. COOPER; Excuse me. What was the total figur 


on that? 


MR. POWERS; 571,000. 

TITE WITNESS; $571,476. There is a final figure. 
It is not labeled total income. It couldn't be labeled 
total Income. 

O Do you think it is anythinq other than a total of 
all the figures that are listed on that document that you 
wrote in your handwriting? 

A I don't think it is anythinq other than the total 
of all the figures. 
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Q Mr. Faggen, the purpose of those adjustments was to 
make the earnings of the Faggen Companies as high as possible 


in '68, isn't that right? 

MR. COOPER; If your Honor please, I am going to ob¬ 


ject to this line of questioning on this document in connectio 
with negotiations with a third party. It is not part of 
the issues in this case. It is not even alleged as the repre¬ 
sentation on which they allegedly relied. It is not a part 

of this complaint. I object to it, your Honor. 




THE COURT: Well, first of all, it may well be that. | 

Certainly^as I understand it, this is not what I gleaned from 
the papers was a document or documents on which the plaintiff 
claims that_ it relied in making these acquisitions. Isn't 
that so, Mr. Powers? 

MR. POWERS; Not quite so, sir. Your Honor, we re¬ 
lied on a final memorandum, which is Exhibit 3 in evidence 


now, and the figure for 1968 shown in Exhibit 3 is $571,000. 

It was reached by a series of adjustments and the adjustments, 
which were conveyed to us, were those in Exhibit 1-A, and I 
intend to show through other witnesses that the adjustments 
that we are going through now were the supporting back-up 

tor the totai figure of $571,000, which ultimately went to the 
board of directors of Titan. That is why there is some signi¬ 
ficance, to see what the thinking was behind each of these j 


•OUTNCNM OKTRICT COURT REPORTERS. O S. COURTHOUSE 
FOt rv SOUARF. HFW YORK N V rO T *»*0 







gpd-15 Faggen-Direct 

adjustments, because Mr. Faggen did not supply any of that 
thinking either in writing or orally other than this list of 

adjustments, which he wrote in his own handwriting, and gave us 
2 days after he completed them with Diebold. 

THE COURT; Well, I'm willing to give you a little 

latitude, but, my heavens, I don't know why you just don't get 
at it. If you claim that these are the same figures that 

appeared in 3, fine; I don't know why you just don't ask him 

that. 

MR. POWERS: I think it is very important to show 

I 

Mr. Faggen*8 attitude toward these adjustments, unconveyed to j 

I 

Mr. Kaufman,. That is the purpose of developing this line of 
inquiry. 

THE COURT: I would be willing to give you latitude 

if I could just understand that you were really doing that. 

But the questions all seem to tail off in other directions. 

But, in any event, I'll overrule the objection with 
the understanding that you'll get to the heart of this and 
we'll move on, because I really think, from your own point of 

view, it is not very persuasive the way you are doing it. 

MR. COOPER: If your Honor please, might I interject 

at this point one other point? 

Counsel keeps referring to a rounded number of 
571 as the number. I just want to point out to your Honor 
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that the document which is annexed to the complaint has a 
number of 571,262. The document which is Diebold is 571,476. 


THE COURT: Right. We can get to all that in due 

course. But let's let Mr. Powers have his head along the 
lines I'm trying to suggest here, and if he misstates a figure 

and rounds it off, I don't think anybody is going to be harmed. 
Go ahead, Mr. Powers. 

BY MR. POWERS: 

Q To repeat my last question to you, sir, the purpose 
of those adjustments in 1-A was to make the earnings of the 
Faggen Companies as high as possible in '68, is that correct? 

» 

i 

A I don't know the purpose. You would have to ask Mr. 
Rogov. 

Q Mr. Faggen, at page 65 of your deposition, when asked 
the identical question, you said, "For his purpose." 

Mr. Faggen, do you also remember being asked this 

question.* 

"Q For his purpose. But his purpose and your 
purpose in going through the adjustments with him was 

to make the earnings of the Faggen Companies appear 
as high as possible for '68. 

"A I didn't agree with him, with many adjust¬ 
ments. 

"0 They weren't your adjustments? 
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roi fy so<iANr MT* n v rr> ? mao 





gpd-17 


Faggen-Direct 


"A A lot of them were his ideas." 


Was that a truthful statement at your deposition? 


MR. COOPER: Just a moment. Your Honor, that is 


totally consistent with what the witness previously ans¬ 


wered . 


THE COURT: I'll decide that, Mr. Cooper. Don't 


forget that. 


MR. COOPER: Okay, 


THE COURT: He is merely cross examining this wit¬ 


ness. Don't be surprised by that development. We knew that 


was coming when he called him yesterday. 


Now, let's get to it. 


MR. POWERS: Thank you. 


THE COURT: Your question is, having read his 


testimony previous, what? 


Q Was that a truthful statement at your deposition? 


A Certainly. 


Q You didn't agree with the adjustments in many cases? 


A That's correct. 


Q Would it be fair to say that every item in the adjustj- 


ments were his idea and not your idea? 


r 

A 1 don't know how to answer that question, every item 


in the adjustments were his idea and not mine. 


Q Tell me^which ones were yours and which ones were his. 
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Mr. Faggen? 

A I can't say that I remember after this period of time 
just which of these many figures were his. I know items of 

I 

pension prepayment, there was no question, there was agreement. 
The pension fund had been overfunded and, had the company beer 

owned by a publicly-held company and they would have wanted to 
maximize profits, minimize pension contributions, the contri¬ 
bution wouldn't have been made. There was no question about 

that. 

And he had to ask me what was the status of the 

i 

pension fund. | 

Is that what you mean? I don't understand the ques- j 

tion. 

Q Well, you and Mr. Rogov were trying to get to a set 
of earnings which showed about $600,000 by 1969, weren't you? 

A No, I wasn't trying— 

MR. COOPER; I object to the form of that question. 
THE COURT: Well, I'm going to sustain that as to 

form. Again, Mr. Powers, you baffle me. Why put it that way? 

Q Mr. Faggen, you wrote on the back of this a set of 
three years' earnings going out, didn't you, in one of these 

cover pages that you said you wrote on in pen? Do you recall 
saying that, Mr. Faggen? 

A May I see that? I 
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Q Here it is, Mr. Faggen. On the back here, Mr. Fagger, 
isn't this your handwriting, where it says, "3 years out, 196S, 
600,000"? Isn't that your handwriting on the back of 1-A? 


A Some of this writing is mine, some of it is Rogov's. 
It was, as I said, passed back and forth across a table at 
luncheon. I really don't know whether that "three years out"- 
whether I recognize that completely as mine or his. 

Q But you were talking about starting '69 with $600,000 
weren't you, in income? 

A He was. 

Q Thank you, Mr. Faggen. 

A He was talking 600 to 700,000 for *69. 

Q For all of '69, that's right. 

Now, his idea included taking, as an addition to 
income, salary that you had prepaid to several of your em¬ 
ployees, didn't it? 

A Yes. That was his theory of accrual, deferring those 
expenses as not being applicable to fiscal years ended in 1968 

Q You didn't agree with that, did you? 


A No. 

Q He just dreamed up those things, didn't he? 
A Dreamed them up? 

Q Yes. 

A I don't know what you mean. 
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Q They didn't have any accounting validity, did they? 

A If you were preparing a cash basis statement, I would 

I 

think not. 

i 

Q And they wouldn't have any validity to demonstrate 
to a reader what the continuing cost of employees would be, 

would they, if you were just taking it as a prepaid item and 
adding it to income for one year? 

MR. COOPER; I object to the question, your Honor. 
THE COURT; It seems to me what you are saying is 
you really can't answer this, isn't that it, Mr. Faggen? 

THE WITNESS; That is exactly it. 

THE COURT; I will accept that. 

THE WITNESS; You will have to get Mr. Rogov. 

THE COURT; Let's turn to something else. 

BY MR. POWERS; 

Q Was the basic deal with Rogov a payment of $2-1/2 
million in cash for a third of your company, and then a pool¬ 
ing of your company into a new entity to be owned two-thirds 
by Diebold with a public offering to be made from it at some 
future p>oint? 

MR. COOPER; I am going to object. 

the COURT; Sustained. Look, Mr. Powers, I don't 
mind your asking how this 1-A was prepared to the extent the 
witness can tell us what his views about it are. But we are 
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not interested here in litigating a potential deal that never 

came off with Diebold. That is not our purpose, and it cer¬ 
tainly is not Titan's purpose and it does Titan no good what¬ 
soever . 

Q Did you reach a point in your discussions with Rogov 

when he said that you would be starting '69 with 600,000 and 
maybe have 600,000 by the end of the year, when you said, 
"Stop it. Forget it."? 

MR. COOPER: If your Honor please, I am going to 

object. 

THE COURT: Sustained. Again, Mr. Powers, I tried 

to tell you the line to be followed. I have no objection to 
your trying to establish, if you can, what portion of 1-A 

came from the mind or creation of Mr. Rogov. But what the 
conversations with Rogov, apparently acting for Diebold, were 
are of no consequence, particularly from the plaintiff's poin 

of view, and I don't intend to waste my time dilating on this 
any more. 

MR. POWERS: Thank you, your Honor. 

Q Had you ever treated the prepayment of salary in you 
Companies in the way it is treated on 1-A before you had the 
discussion with Rogov? 

A We conducted our business on a cash basis. 

Q And it was never a procedure you used in any computa 
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tions within your business, was it? 


77 


A Not one that I was aware of. I did not do the com¬ 
putations for my business. You would have to ask my accoun- 
tants. But I was not aware— 

Q Aren't you an accountant? 

A I am an accountant, but I do not keep the books or 
do the accounting work for the business. 

Q In 2 places in these adjustments written in your 
handwriting, we have salary adjustments, don't we? One is 
on the 4th full line of Exhibit 1-A, a $25,700 salary adjust- ! 
ment, and then there is a salary adjustment which you say you ! 
never used in your business, which comprises the last 3 lines 
on the first page of 1-A, doesn't it? 

You have it in front of you, don't you, ^ir. Faggen? 

A You are back again on the Rogov-Diebold statements. 

I thought we were not pursuing that. I don't know how to 
answer this, your Honor. Do you want the guestion answered? 

THE COURT: Well, as I understand it, there is no 

objection to this by counsel. 

MR. COOPER: Your Honor, I have objected to this 

line. I thought Mr. Powers was going to address him¬ 
self to the specific items that had been prepared by Mr. 
Faggen, as to which your Honor said you would permit him to 
inquire. 
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THE COURT: Well, this also encompasses, within 

tolerable limits, anything on this piece of paper that he can 
tell us that Rogov did. But I despair, gentlemen. This seems 
to me to make this lawsuit even more questionable. 

MR. POWERS: I am almost through with this line of 

inquiry, but 1 have to work with these detailed items because 
I sincerely believe they are very important to the trier of 
the fact, ultimately. I am trying this case with my adversary 
as my first witness, so naturally the testimony comes out a 
wee bit disjointed. 

MR. COOPER: If your Honor please, I can't hear 

counsel back here. 

• THE COURT: Gentlemen, 1 can't hear either one of 

you because it is getting a little tiresome. You did not ob¬ 
ject to this last question, Mr. Cooper, and I don't think 
that's very fair to me. I assumed you had no objection to it. 
True, I have spoken my piece several times. But if you don't 
object, 1 assume you agree. 

MR. COOPER: I do object to it, your Honor. 

THE COURT: Well, it is a little late. 

Now, put it again. I've even lost sight of the 

question, with these petty arguments. 

BY MR. POWERS: 

Q Mr. Faggen, you testified that the salary adjustments 


tOUTMtNN DISTRICT COURT RCRORTCRt. U.S. COURTHOUSE 
*■01 rr SOUARF HFW VORF MV ro 7 AAAO 







gpd-24 


Faggen-Direct 


t 



based on taking credit to income because you prepaid some 
salary during the year were not something you did in your 
business, is that right? 

A That is correct. 

Q don't you have these salary adjustments on at 

least 4 places on Exhibit 1-A in your handwriting? 

A I told you they were made by Diebold. 


Q Now 


A By Rogov. 

Q Didn't you actually question the validity of the 
whole presentation of $571,000 of these adjustments? 

MR. COOPER; I'll object to that, if your Honor 

please. 

THE COURT; Well, I don’t mind asking about that at 
the time when he presented this material to Mr. Kaufman. 

MR. POWERS; It is within 2 days after completion 
of this term, your Honor. 


i 

I 

I 

I 


I 

I 


i 

I 


I 

I 


THE COURT; I am not arguing with you, Mr. Powers. 

Do you see the point I am trying to make? This isn't a law¬ 
suit. This is some kind of an obstacle course you are running 
here. I am getting a little tired of it. 

Either you accept what I'm trying to help you out 
with or else we are going to shut down on you. I don't want 
to listen to this any longer. This is unprofessional. I j 
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certainly don't object to your asking whether or not there 
was any reservation in his mind about any of these figures 

at the time when he presented them to Kaufman. I don't care 
if it was 2 days or 200 days after Diebold. 

MR. POWERS: Thank you. 

THE COURT: I want to ignore that. There is no 

profit to you at all in any other way, and I just think you 
are making an absurdity out of this. 

Now, the question, Mr. Faggen, is simply this; 

^ At the time when you had your conference with Mr. 

Kaufman bn the 6th of September, did you express any reser¬ 
vation to Kaufman about any of these adjustments? 

THE WITNESS: I told him, sir, they were ridiculous 

and that I was— 

THE COURT: In so many words? 

THE WITNESS: In so many words. I was disgusted 

with Rogov even wanting to make them, and there is no question 
about this, sir. In his notes of that meeting, he stated that 
I expressed disgust. 

THE COURT: Well, now, did you delineate in what 

respects you were disgusted with these figures or adjustments? 

THE WITNESS: Sir, I told him what Rogov was trying 

to present was something that on the basis of Harold Faggen 

* 

Associates, Inc., and these were later companies, a few years I 
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out, he could bring a $50 million stock issue, and I said this 
is sheer foolishness. That was what the whole thing led up to, 
those notes on the back. 

THE COURT: I see. 

Next question. 

BY MR. POWERS; 

Q Mr. laggen, did you question the validity of adding 
to income for special work in process on Exhibit 1-A? There I 

are 2 items on it. One is for $25,000 and one is for $3,500. 

MR. COOPER: Objection, your Honor. I thought your j 

Honor had told— I 


Honor. 


MR. POWERS; Let me rephrase the question, your 


THE COURT; Please do. 


Q Did you state to Kaufman the audition of 25,000 and 
3,500 of an add-on to income for '68 to special work in process 
was ridiculous and wasn't in accordance with generally accepte: 
accounting principles? Did you tell that to Kaufman? 

A I don't recall discussing that. 

0 And did you tell to Kaufman that you knew exactly 
that you had 32,800 in expense items that will not recur that 

listed on 1-A, but you doubted their validity? Did you 
tell that to Kaufman? 

A I did not discuss it and I didn't say that I doubted 1 
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their validity. You just asked that. 

Q You doubted the validity of the whole 1-A, didn't yo\\ 

A I never said I doubted the validity of every figure 
on there. 


Q Mr. Faggen, I call your attention to page 90 of your 
deposition( 

"Q Did you actually question the validity of this 
581,000 total that you got to on these adjustments? 

"A Did I question the validity? 

"Q Yes. 

"A I supplied one figure in all for this. I 
supplied one meaningful figure, in my opinion, which he 
didn't have, and some of these components we worked on 
together, and that is the item again—may I have..." 

—I can't read this one. I can't read this. 

Question later on in the page; 

"Q You didn't concur in what he thought he was 
going to show in 1969 from your business. Is it equally 
true that you didn't concur in what he was showing on an 
adjusted basis for '68 on your businesses? 

"A I didn't concur in the way he was setting up 
these deferrals." 

MR. CCX)PER: Your Honor, I don't know if there is a 

pending question. There is a pending narrative. 
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Q Did you hear those questions and give those 
at your deposition, Mr. Faggen? 

A I presume so. 


H6 


answers 


Q At the conclusion of your meeting with Rogov, you 
told him to forget about that deal, didn't you? 

MR. COOPER: Objected to, if your Honor please. 

THE COURT; Mr. Powers, I am going to sustain that 
because we know there is no dispute but that there was no 
deal .with Diebold. We wouldn't be here today if there were 

! 

one. You know it, Mr. Cooper knows it, I know it. Stay out i 
of it. It is of no consequence or help to you. 

Q Now, when you prepared Exhibit 2, which was a hand¬ 

written memorandum describing your company and describing j 

adjusted income for 4 years, did you make any written notes 
in support of those income adjustments? 

A May I see what we are talking about? 

Q Yes, Mr. Faggen. I call your attention to the adjust* 

ed income figures, which are Exhibit A. They are the 5th 
page of Exhibit 2. (Handing.) 

A Now, would you ask tlie question? 

Q Did you make up any written back-up material on how 

you reached those adjustments that went into Exhibit A, which 
is a part of Exhibit 2? 

A 1 must have had an adding machine tape or scratch I 
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paper on which the various items were added. 

Q You didn’t supply any to Kaufman, did you? 

A Kaufman made his own notes. 

Q And you didn't supply any to Frank or Robinson, did 

you? 

A No. 

Q And you didn't supply any back-up material to Titan's 
board, did you? 

MR. COOPER; I'll object to that, if your Honor 

please. 

THE COURT; I'll have to have that read back, again 
I don t follow it. You didn't supply what? 

MR. POWERS; Any back-up material on those adjusted 
earnings figures to Titan’s board. 

THE COURT; Now we are jumping away from September 
6th to some later time. 

Mr.. POWERS; The point, your Honor, is that the 
only set of adjustments in writing we have is 1-A. 

THE COURT; No. That may be, but that's not it. I 
am not trying to argue the merits with you, Mr. Powers. I am 
just trying to put this in focus. 

Are you a.icin, whether at some later time after 
September 6th some sort of back-up figures were submitted to 
Kaufman and/or the then board of Titan? 
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MR. POWERS; Exactly, your Honor. That's exactly 
my question. 

THE COURT: Do you follow that, Mr. Faggen, what 

he is trying to ask? 

THE WITNESS: I think so. But I never subriUtted 

anything to the Titan board. 

THE COURT: All right. That is your answer. 

Q So that the only adjustments in the possession of 
Titan, the only adjustments in the possession of Titan, 
were for one year 1968, and they are contained in Exhibit i 
1-A, is that right? j 

A No, sir. 

MR. COOPER; Just a moment. 

If your Honor please, so far the only ones that we 
have that this was ever delivered to—as a matter of fact, the 
testimony yesterday was that it was given to Mr. Frank. Mr. 
Powers has interjected that this was given to Titan. 

MR. POWERS: Mr. Frank was president of Titan at the 

time. 

THE COURT; I swear, you fellows want to make this 
so hard for yourselves, it is just incredible. I am beginnin<l, 
to understand a little better the history of this great liti¬ 
gation before Judge Ryan in this Court and before the 

I 

Court of Appeals. It is all beginning to come into a little 
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THE COURT; All right. I’ll accept that. 

THE WITNESS: I can't answer the question because I 
didn't give 1-A as back-up to anything. i had on October 2nd 
given Mr. Kaufman all the back-up, and he had it. 

THE COURT; I understand. Let me see if i follow th 
Later on, after September. 6th, and on October 2nd, 
you gave certain other figures to Mr. Edward Kaufman. 

THE WITNESS: We went over the adjustments and he. 


s. 


with Mr. Kaufman and Mr. Frank, noted the point, because when 
we went over '68, I know they reached a point at which Mr. 

Frank said, "Well, gentlemen, that is over the 500,000 we hav«i 
been talking about." And there wasn't any particular interest.. 

THE COURT: What documentation were you working 

with on that day? 


THE WITNESS: We were working with 5 years of tax 

returns, and we went over 4 years and picked the items off of 
the returns, sir. 

THE COURT: I see. You didn't have, I gather, the 

financials which are reflected in paragraph 3 of the subse¬ 
quent contract of sale. 

THE WITOESS: The only figures-- 

THE COURT: -Kt 3 months* figures. 

THE WITNESS: Oh, those were— 

THE COURT; They came later. 
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THE WITOESS: I believe they have been referred to ar 
stub period—I am not familiar with the language--stub period 
financials prepared by Warren, is that what you are talking 
about? 

THE COURT r Yes. 

THE WITNESS: They were done later at Titan’s direct: 
THE COURT: They were for the 3 months ended on 

September 30. 1968. But you didn't have those, of course, on 

October 2? j 

} 

i 

THE WITNESS: No* j 

I 

THE COURT: So. as you say. it was really the tax 

returns for the previous five years. 

THE WITNESS: Yes. sir. 

THE COURT: On which you. Frank. Kaufman and who 

else were working? 

THE WITNESS: Just the five of us were there on t..- 

day. 

THE COURT: All right. Next question. 

Q Mr. Faggen. did you make any written disclosure to 
Titan that you were a partner with several partners in the 
Robinson law firm in real estate ventures, at the time the 
Robinson law firm was representing Titan in this transaction? 

MR. COOPER: I'll object to that.. It is not an 

issue in this case. 
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THE COURT; Well, I'm not going to sustain the 

objection, to question the thrust. But I must say this confus 
me. 

You are asking him whether he was a member of the 
Robinson law firm? 

MR. POWERS: No, sir. I am asking him whether he 

made a disclosure to Titan's lawyers at the time of the 

transaction that ha had brought Mr. Faggen in as partners in 
a series of real estate ventures, in which he was a limited 
partner along with other partners in the Robinson firm, a 
series of business relationships of a personal nature between 

him and partners in the law firm. That's what I'm asking him 
about. ^ 

THE COURT; Perhaps you can help us. Instead of 
just saying Titan, whom do you have in mind? We have only 
heard about certain persons purporting to act for Titan with 
whom he dealt. 

MR. POWERS: Mr. Robinson was the chairman of the 

board of Titan. 

THE COURT; I understand that. But I still think 
your question is so broad— 

MR. POWERS; Let me rephrase it. Maybe I can break 
it into two or three questions and make it a little clearer. 
THE COURT: I would hope so. 
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MR. POWERS: Thank you, sir. 

Q Mr. Faggen, you were friends with Mr. Robinson for 

many years before 1968, before you went into this contract, 
weren’t you? 

A Yes. 

Q And Ben Robinson's law firm handled the legal work 
on this matter where your company was acquired by Titan and 
Ben Robinson's law firm represented Titan, didn't they? 

A As 1 said before, the only one dealing with me who 

represented Titan in this—the only ones were, from a legal 
standpoint, Mr. Kaufman, negotiating and legal, and to a 

certain extent Mr. Frank, and we came to an agreement on 
October 2nd as to the deal we had agreed that--and, incident¬ 
ally, Mr. Kaufman told me, because 1 didn't know what is in¬ 
volved in drawing merger agreements, if anyone had suggested 
we would end up with books like these, I would have laughed at 

him at the time—that there would be a great deal of work for 
lawyers, that there are many contract clause negotiations i 
that will go on, that he would be representing Titan in all I 

of these, that I would have to get counsel to represent me. 

Q You knew that— 

A We had a couple of items, such as the question of 
my wanting more stock convertible at a lower figure, but we 
agreed these would never be breaking points, all of the legal 
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draftsmanship and the 


negotiations of 


clause by clause, and 


he told me that it would take several months to complete. 


He did mention the fact that he would be having the 
Robinson firm acting on certain things for him, but that he 

would—he was the attorney for this matter. He made that verj 


clear. 


Q Mr. Faggen, you knew that the Robinson law firm drew 
the contract and negotiated with your Simon Scheib, didn't yoi 
A No. They told me absolutely not. They have always 
said they couldn't do anything as far as I was concerned. ! 

Simon Scheib always said everything takes time because it all 

^ I 

har to go to Kaufman. 

Q You knew that the Robinson law firm was general 


counsel to Titan in '68, didn't you? 

A I was informed of that. Because Mr. Kaufman repre¬ 
sented the control group, it was just understood that his 
firm were general counsel. 

Q You were at the closing of your transaction, weren't 
you? You went to that closing? 

A Certainly. 

Q Taking a look at Exhibit 4, Mr. Faggen, document 


No. 18 in the volume, which is a letter from the Robinson, 
Silverman firm to you. Do you remember getting that letter, 
where it says, "Dear Sir," addressing it to you care of your 
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lawyer, "We have acted as general counsel to Titan Group in 

3 

connection with the transactions set forth in an agreement." 

4 

Do you remember getting that letter? 

— 5 

A No. 1 just remember that all of those matters were 

6 

taken care of by my counsel. 

7 

Q And do you remember Titan paying $17,500 in legal 

8 

fees to the Robinson law firm for handling the acquisition of 

9 

your companies? 

10 

MR. COOPER: I'll object to the form. I don't know 

11 

how this witness could remember what Titan paid attorneys 

12 

through its counsel. 

13 

Q Did you know that at the time? Let me rephrase it. 

14 

Did you know what fees Titan paid to its general 

15 

counsel for acquiring your companies? 

16 

MR. COOPER: Your Honor, this is so irrelevant. 

17 

I hesitate to keep burdening you with objections, your Honor, 

18 

but I think it is way outside the pleadings. 

19 

THE COURT: We have already expended a lot of time 

20 

here, so let's finish this. 

21 

Forget the amount. That is inconsequential. Did 

22 

you at the time have any knowledge that Titan was paying a 

23 

retainer or fees to the Robinson firm in connection with the 

24 

purchase by Titan of these 4 companies of yours? 

25 

A In connection with the drawing of the agreements, I 
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must have, they must have been nayina them. I certainly 


would have been stupid to assume they were working for nothing. 

THE COURT: Right, And it was also your 

understanding, however, at the time that Mr. Kaufman, his 
firm — 

THE WITNESS: Yes, sir. 

THE COURT< — was also representing Titan? 

THE WITNESS: Mr. Kaufman's firm was counsel 


for Titan. This is what I was told, t^J^t the Robinson firm 
was handling locallv. 

BY MR. POWERS: ^ __ 

Q Now, Mr. Faggen, did you ever make any statement in 
writing to anyone working for Titan which stated in substance 
and disclosed that you were a limited partner in several real 
estate ventures with nartners in the Robinson, Silverman firm? 

MR, COOPER: I'll object to that, your Honor. 

THE COURT: I must say, I don't understand it. 

MR, POWERS: A series of concealed conflicts of 

interest which led Titan to nut resoonsibility for handling 
the contract here on a virtual business partner of Mr. Faggen'^ 
and which — 


THE COURT: And that is a lOb-5 claim? 

MR, POWERS: No, sir, your Honor. But it is one 

of the elements here that goes into the background of these 
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I contracts and the way they are drawn. I have several other I 

saoh conflict facts 1 wtnM like to get admissions on, and I 
am through with this witness. 

the COURT: I must say, it strikes me as being a 

very improvident line for Titan to follow. But, in any event, 
I will allow, subject to oonenction, a question which is 
designed to get at the kernel of the matter without all this 
waffling around. This is it. i am not going to brook any 
more delay, here. We haven't got anywhere in this case. 

MR. POWERS: He are almost through with this 

witness. 

THE COURT: Let me ask you, Mr. Faggen, did you 

ever have any occasion to either orally or in writing tell 
any officer or director or agent of this Titan firm that you 
had been involved as a limited or aeneral oartner in any real 
estate deals with any member of the Robinson law firm? 

THE WITNESS: Sir, it never occurred to me to 

discuss — 

the COURT: I am not blaming you, sir.. i am 

not trying to draw any Invidious inferences. 1 just simply 
want to know, did you ever have occasion to represent or dis¬ 
cus. orally or in writing the fact, if it was a fact, that 

you were in some real estate deal, with some members of the 
Robinson firm? 


discuss — 


THE WITNESS. Hay I elaborate a moment? 
oitraicT cou»T nn»Tiu. couatNouM 
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THE COURT: Just tell ne, what is the answer? 

THE WITNESS: The answer is that it never occurre( 
to me to say I have. I miqht have, i have forqotten, some 
five or six or seven thousand dollars invested in a few 
limited partnershins that they had. 

THE COURT: When you say "they," what do you mean 

THE WITNESS: That the members of the Robinson 

firm miqht have had some interest in as well. 

THE COURT: Fine. So you never have. 

THE WITNESS; The noint that I — it had not 
occurred to me to mention that. But the noint that had been 
mentioned, sir, to Mr. Prank, and l*m almost nositive to Mr. 
.ufman, but I am not positive to Mr. Frank _ 

THE COURT: Who mentioned it to Mr. Frank? 

THE WITNESS; I. 

THE COURT; You did? 

THE ITITNESS: That I had been workinq with the 

Jobinson firm, that they had renresented me in some thinqs, 
that we had a lonq-time close relationship. And Mr. Frank 
told me, and he has since affirmed it, he reported that back 
to the control qroup in California. So that Mr. Kaufman had 
to know it, sir. 

MR. POWERS: , I move to strike that relatinq of 
conversations, what Frank told him. 
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THE COURT: I am not sure I follow that. What is 


3 

it you want stricken? 


4 

MR. POWERS: His relating what Frank told him, 


5 

Frank told to Kaufman. 


6 

THE COURT: Well, he has made it clear he assumes. 


7 

Surely, I am not so foolish as to ignore that, Mr. Powers. 


8 

•« 

MR. POWERS: Thank you. 


9 

Q Mr. Faggen, did you tell anyone connected with Titan 


10 

in '68 that you had introduced the Robinson law firm as counse 

L 

11 

to the Furniture Workers Pension and Welfare Plans, which were 


12 

clients of your companies? 


13 

MR. COOPER: Objection, your Honor. 

i 

14 

MR. POWERS: The same question, oral or written 


15 

disclosure. 


16 

THE COURT: I don't get the significance of this at 


17 

all. This seems to come out of left field. I can understand 


18 

the law firm bit, but— 


19 

MR. POWERS: If I could tell you where I am going— 

i 

* 

a 

THE COURT: Do you want him to tell us whether or 


21 

not ha ever disclosed, orally or in writing, some representa¬ 


22 

tion of some welfare fund? 

I 

23 

MR. POWERS: It is more than that, your Honor. It i* 


24 

the‘referring-of a 150,000 a year group of retainer clients 


25 

to the Robinson law firm in or about May of *68, just prior to 
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the onset of the negotiations with Titan, which resulted in a 
lucrative lawyer-client relationship for the Robinson law fir,, 


TBE COURT: If you vould ship the hyperbole, we 

could get down to this. I know you decided this case already. 
Mr, Powers, but it would help if you didn't formulate every 
^•*tion in that manner. 

Let me see if i get that, you want to ask him. 
first of all. why. 1 

Mr. Faggen. did you refer some pension and welfare 

client to the Robinson firm in May of 1968. that‘ you can re- ' 
call? ! 

I 

• i 


THE WITNESS: I did not refer any business at that 
time to the Robinson firm. But if i merely answer the ques 
tion that way, sir. it is not giving you the whole story. 

THE COURT: I don’t want to get into the whole 
story unless it is relevant, and I can’t_ 

THE WITNESS: I don’t think it is relevant. 

MR, POWERS: I think it is very relevant, 

THE COURT: I have to decide that and not you. i 

am having enough trouble dealing with your lawyers here. 

THE WITNESS: ThaN.^ you. 

THE COURT: Let’s get back. You say that you did 

not refer any such client in May of that year, or indeed at 
any other time in that y.»ar. 
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ys 

THE WITNESSt That's what I want to—I don't want to 
leave half of the answer. 

THE COURT: I appreciate that. i know you are 

trying to help here. 

THE WITNESS: May I give you the fill-in on it? 

THE COURT: I don't want to get into a lot of irre- 

levancies here, which we have already indulged ourselves in 
quite a bit. Let ine put it to you this way so we can march 
on to something important. 

At any time during 1968, for example, did you have 
occasion to refer any pension and welfare clientele to the 

I 

Robinson law firm? 

THE WITNESS: No, sir. I mentioned the Robinson law 
firm in connection with it. They asked me to find out whether 

the Robinson law firm would be interested in taking them on, le 

/ 

cause they thought the firm would be too expensive. i asked 
them. They said they would. i had nothing more to do with ij 
THE COURT: All right. So that you had no occasion 

to mention any of this to either Mr. Frank or Mr. Kaufman or 
anybody else purporting to represent the Titans? 

THE WITNESS: It took place in probably March or Apriill, 
THE COURT: But you had no occasion to tell these 

gentlemen of Titan about this? 

THE WITNESS: That is correct. 
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THE COURT: Fine. 

What is next, Mr. Powers? 

BY MR. POWERS: I 

Q The beginning of your negotiations with Titan were 
in the first week of June in a meeting with Tony Frank, 
weren't they? 

MR. COOPER: I will object to the characterization 

of it, your Honor. Certainly I think it is clear that there 
were no negotiations until Mr. Kaufman came, and that was the- 
the first meeting was in September. 

I 

MR. POWERS: Let me rephrase it, to save time. I'm 

almost through with this witness, your Honor. 

Q What was the date of the first meeting you had with 
anyone in Titan to discuss the acquisition of your companies 
by Titan? i 

A I don't know. I don't remember the date. 

Q Was it in the first week of June? 

A It seems to me it was a little later than the first 
week of June because it would have had to follow the late May 
meeting of the stockholders, and I don't know, but it probably 
was in June. I had dates when we talked about this before, 
but I don't recall them. 

Q And the convention of the Furniture Workers, 
where the Robinson law firm was appointed their counsel, was 
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in the last week of May« wasn't it? 

A I don't remember that, either. 

Q You remembered it at your deposition, I believe, 
didn't you, Mr. Faggen? 

MR. COOPER: I will object to this. 

THE COURT; This is a comment, and we will wait for 
a moment because I think Mr. Powers wants to refer Mr. Faggen 
to some deposition testimony. Let's give him a chance. 

Q Page 241. 

"Q And so that you were reasonably sure that the 
change~over«.." — referring to the change-over of 
counsel in tlie Furniture Workers — "took place at that 
convention in May of that year, 1968. 

"A I eun reasonably sure that the change-over took 
place at the convention, which I think was in May, 1968. 

"Q Fine. Now, I note here on Tuesday, the 4th 
of June, that you called Ben Robinson. Oo you know 
what that was about? 

"A No." 

Next page, 242. 

"Q On June 11, you had a meeting with Ben Robin¬ 
son. Do you know what that was about? 

"A I can deduce, if you look on June 13, you 
will see that 1 had a meeting at 529 Fifth Avenue and 
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that was Titan's office, and I know that I had spoken 
to Ben. 

"Q Before that meeting? 

"A Before that meeting. 

"Q And he talked about the possibility of being 
acquired by Titan, is that right? 

"A About my exploring with Franx. So that I can 
only deduce that meeting on the 11th had to do with it 

I 

because, you see, the 12th, it says the meeting Thursday, 

okay." j 

! 

Do you remember being asked those questions and givih 
those answers back at your deposition in July of this year? 

MR. COOPER: Your Honor, I eun going to object to 

all of that as being totally irrelevant. 

THE COURT; I am not sure I agree. I'll allow it. 

Q Do you remember being asked those questions and givir 
those answers? 

A Oh, yes. And, remember, I had diaries before me at 
that time, so that I could recall dates. 

MR. POWERS? Nothing further at this time, and I 
reserve the right to cross examine Mr. Faggen. 

THE COURT; Any cross examination, and I put that 
in quotations, I guess, Mr. Cooper? 

MR. COOPER; Your Honor, I may be able to make this 
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very short. If counsel will concede that the notes in this 
case, which were issued to Mr. Faggen, the interest on which 
were not paid on May 1st, 1972 when due, and have been in de¬ 
fault since that time—can we get that concession that the 
interest has not been paid on the notes issued? 

THE COURT: As I read the record in the Court of Appc 

there is no dispute on that. 

MR. POWERS: No, sir. I 

I 

MR. COOPER: I just wanted the admission on the | 

i 

record. t 


MR. POWERS: We filed suit the day the interest 

came due. May 1, 1972. 

THE COURT: And thereafter there were no interest 

payments made on that date or subsequently thereto? 

MR. COOPER: And that due notice and demand has been 

made with respect thereto. 


THE COURT: Again, I understand that Titan concedes 


this. 

MR. POWERS: Yes, sir. 

MR. COOPER: Then I have no questions of this 

witness. 

THE COURT: T^ank you, Mr. Faggen. 

(Witness excused.) 

MR. POWERS: My next witness this morning is Mr. 


soutnirn district court RCRORTCRS. U S. courthouse 
TOi rv fooAPr Hr* vnpv h v ■» .•«»> 











gpd-48 Kaufman-Direct 10 J 

Edmund Kaufman. 

EDMUND MARVIN KAUFMAN. called as a 

witness by the plaintiff, being first duly sworn, tes¬ 
tified as follows: 

DIRECT EXAMINATION 
BY MR. POWERS: 

Q Mr. Kaufman, when did you first begin acting in any 
capacity for Titan Group. Inc.? 

A In a sense, approximately about the time when the 
Gerald Block partnership,called Century City Investments, 
acquired ownership of approximately 500.000 shares of Titan 
stock. That was in approximately March of 1968. 

0 At that time, did you take any office, formal posi¬ 
tion in Titan? 

A No, I didn't. 

THE COURT: That acquisition. Mr. Kaufman, was in 

March of *68? 

A Approximately March 20 or 2l8t or 22nd of 1968. 

That was a purchase of stock from the Futterman family and 
related people. 

Q You are a partner in a Los Angeles law firm, aren't 

you? 

A Yes, sir. 

0 What is the law firm, please? 
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A Irell & Manella. 

Q And what field of law, if any, do you specialize in? 
A Taxation and corporate securities. 

Q And you specialize in the field of acquisitions, 
don't you ? 

A Yes, air. 

Q And you've had a great deal of experience in acqui¬ 
sitions? 

A Yes, sir. 


Q At the time the Block group purchased their shares in 

I 

Titan, who was the chairman of the board of Titan? 

A Ben Robinson. 

0 Who was chief executive officer of Titan? 


A That's a confusing thing to answer. At the time that] 
the purchase of stock was being negotiated, Mr. Block dis¬ 
cussed with Mr. Robinson the fact that Mr. Block would like 
to see Mr. Frank to become president, that he would re¬ 
commend Mr. Frank to become president of Titan, and they had 
several discussions, mostly without my presence, and Mr. 

Frank, I believe, was formally elected president just precedinj 
the closing of the purchase of stock, but approximately con¬ 
temporaneous ly. 

I don't know what the By-Laws of Titan said at that 
time. AJi I know is that at about the time of that purchase 
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in March, Mr. Prank became president and effectively was the 
chief operating officer and Ben Robinson remained as chairman 
of the board. 

Q Was Ben Robinson also denominated chief executive 
officer? 

A As far as l know, he was by that time, but I am cer- 
t®in that subsequent to that time, he very specifically was 
n>ade—was denominated as chief executive officer. 

Q And can you fix a date when he became chief execu¬ 
tive officer? j 

f 

A Well, I think he had been for eight or nine years, j 
but I do know that after the acquisition in May, I think im¬ 
mediately after the annual shareholders meeting, there was 
an annual board meeting and the By-Laws were adopted or al¬ 
tered specifically to reflect the fact that Mr. Robinson 
was to be the chief executive officer, and Mr. Frank the chief 
operating officer. 

Q So, Robinson held two offices all through 1968 after 
this meeting, is that right? 

MR. CCX)PER: If your Honor pleases, I think we might 

be able to get the best evidence, which would be the By-Laws 
themselves. I think this witness is testifying from memory. 

THE WITNESS: Very short memory, Mr. Cooper. 

MR. COOPER: Just a moment. 
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THE WITNESS: I read them today. 


THE COURT: In any event, again, we have gotten 

his best recollection. Let's go on to something else. 

Q Mr. Kaufman, when did you first hear about the 
Faggen Companies? 

A In approximately June or July, or conceivably August, 
in any event, in the summer of 1968. 

Q When you first heard about the Faggen Companies in 
the summer of *68. who did you hear about them from? 

A I believe from Ben Robinson. It is conceivable that ! 
Tony Frank mentioned them also. 

Certainly, the first discussion that I had of any 
moment was with Ben Robinson. 

Q What did Robinson tell you about the Faggen Companies? 

can you fix a date for that discussion? 

A The closest I can come, because i had a large number 
of discussions, both in person and by telephone with Mr. 
Robinson, so the best I can do is say it was sometime in the 

r 

summer of 1968. 

Q Was it a face-to-face conversation? 

» 

A Well, I had several with him, but I don't know whether 
that was the first occasion when I heard the name Faggen. 

Q And were you in New York at that conversation? 

A I believe all of my meetings with Mr. Robinson, with 
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I 

I 


p«rhap. one exception, were in New York. Certainly those 
meetings at that time were ii. New York. 

Q Incidentally, at this time the Robinson law firm ' 

I 

had what position as lawyers with respect to Titan? I 

A To my knowledge, they had theretofore been general ^ 
counsel for Titan for perhaps a decade or, at least, since 

» 

the beginning of its existence, and. again, specifically 
in May. several months after the Block group purchased the i 

t I 

shares. Mr. Robinson's firm was reappointed as general coun- | 

l 

sel by the board of directors. i 

MR. COOPER: Your Honor. i am going to object to | 

this line a. to relevance, as to what position Robinson's firs 
hold with Titan, this witness's testimony with respect to it I 

I 

1 think it all ought to be stricken. j 

I 

THE COURT: I don't quite agree with that, it may j 

not be important, as you argue, but I see no reason why, we 

have already gotten into it anyhow, we should suddenly 
stop with Mr. Kaufman. 

Let's move along. What is next, Mr. Powers? 

Q What did Robinson tell you about the Faggen Corapaniea? 

MR. COOPER: That I am going to object to. That is 

pure hearsay. 

MR. POWERS: Your Honor. i think this kind of infor¬ 

mation on the Faggen Companies, which was transmitted to the 
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TIIE COURT: Before we get to that, are you going 

to call, or ia somebody going to call, Robinson? I 

MR. POWERS: Yes. We have his deposition. He is 

going to be testifying here later this week. 

THE COURT: Later this week doesn't have much time 

to go. But, in any event, somebody is going to call him. 

MR. POWERS: Absolutely. 

THE COURT: This all seems to me like preliminary 

matter, anyhow, isn't it? i 

I 

MR. POWERS: All right, your Honor. | 

I 

THE COURT: I'll take it subject to the appearance 

of Robinson, and let's see what happens. 

Q What was told to you about the Faggen Companieii by 
Robinson? 

A Mr. Robinson was talking to me in the context of 

suggesting that Titan acquire the Faggen Companies. He told 
roe that he had known Harold for a number of years, that he 

had an extremely high regard for Harold as a professional 
person, for his integrity, for his business ability, that he 
thought that—>he described the Faggen actuarial operations 
to me and indicated that he thought that there would be an 
excellent fit between that operation and Titan's insurance 
brokerage operation, that the Faggen actuarial operations had 


SOUTHtMN DIITAICT COUMT ftC^OMTCMS. U.&. COURTHOUSC 
f Ai rw no*t<inr vAnr m v 


rr> y 












t 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9pd-54 Kaufman-Direct lOV^ 

outstanding growth possibilities and that it would be an 
•J^cellent acquisition for Titan to consider. 

Q Did Robinson tell you that partners in his office 
were co-venturers with Faggen in several real estate partner¬ 
ships? 

A No, sir. 

MR, COOPER: Objection. 

THE COURT: I don't mind your getting into this j 

with Mr. Faggen. But, my heavens, you are not accusing Mr. | 
Kaufman here. He is not a defendant in this case. 

I 

MR. POWERS: I am just trying to establish there 

! 

was no disclosure here, your Honor. 

THE COURT: No disclosure by Robinson. But you are 

not accusing Robinson. Now, come on. 

Q Mr. Kaufman—I'll withdraw that question—when was 
time that you discussed the issue of price for the 
Faggen Companies? 

A With whom? 

Q With either Mr. Robinson or Mr. Faggen. 

Q When I first had a lengthy conversation with Mr. 
Robinson, which would have been during the summer of 1966, 
he mentioned to me that Mr, Faggen had apparently been con¬ 
sidering other acquisitions and that the price was going to 
be somewhere in the $7-to-$7.5 million dollar range, and 
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make the transaction and yet not place such a large number 
of shares in Mr. Paggen's hands, and i think at some point 
during those discussions I suggested the possibility of using 
convertible debentures, which would be convertible at a pre¬ 
mium and thereby reduce the number of shares ultimately 
that would be issued to Mr. Faggen. 

Q Was this before your first meeting with Faggen? 

A Yes. 


MR. COOPER: Excuse me. Can we have the question 

to which that answer was given read back? i would like to 
move to strike about 90X of it. but I don't know what part 
of it is responsive. 


THE COURT: I will deny that motion although tech¬ 

nically you might have a point toward the end. But it is of 
no consequence because we have no jury here and my principal 
concern is to keep both of jcu going so we get soroewhcie. 

MR. COOPER: Your Honor, the only thing I would 

though, in making this statement now is. i would 
like, since this witness is under direct, to have as responsiv|e 
answers as possible without a great deal of— 

THE COURT: We will struggle toward that end within 


tolerable limits. Mr. Cooper. But that is a pale considera¬ 
tion . indeed. in comparison with my concern that we take so 
long to get down to the real issues in this case. 
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I %#ant to give Mr. Powers a little latitude. He is 


antltled to that. 

Now, go ahead. 
BY MR. POWF.RS: 


0 Mr. Kaufman, when was your first meeting with FaggenV 
A September 6th, 1968. 

Q Did you have a discussion with Robinson prior to 


that meeting? 

A Numerous discussions. 

Q Did you have any specific financial information on 
the Paggen Companies before that meeting? 

A Yes. Either from Mr. Robinson or from Mr. Frank 
I had understood that the Paggen entities were earning in the 
neighborhood of a half million or more per year, pre-Federal 
income tax. 


Q Did you have anything in writing on their earnings 
before the meeting? 

A Prior to the September 6th meeting? i don’t believe 

so. 

Q Did you have that September 6th meeting at the 
Robinson offices? 

A Yes. 

Q I show you Exhibit 5 for identification and ask you 
if that document is a set of notes in your handwriting with 
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raapact to that September 6th meeting and with respect to an 
October 2, 1968 meeting held thereafter. 

* v»«,- it ia. Thara are a few aentonces written on 

both pagea that are not in my handwritin,. but the bulk of it 
is in my handwriting. 

Q And were thoae note, with respect to the meeting on 

September 6th made contemporaneoualy with the occurrence of 
that meeting? 

A Yes. 

MR. POWERS, I would like to offer these note, in i 

evidence, your Honor. | 

» 

THE COURT: 1 don't know what your theory is, but, 

let's see, maybe the defense won't object. 

MR. COOPER; I am going to object. 

THE COURT: .^here is no indication that his recol¬ 
lection needs refreshing or anything of that nature. He is 
here. Why do you offer the document? 

MR. POWERS: Your Honor, i think it helps indicate 

all of the items which were discussed at the meeting. 

THE COURT: I know. But we have to deal within some 

limits with the rules of evidence. These are handwritten 
notes that he took of these meetings. But he is here. He 
hasn't indicated that he needs his recollection refreshed. 

Maybe he does. Then you can use them for that. 
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MR. POMERSt I'll move on, then, your Honor. 

THE COURTS But just to offer them willy-nilly, I 

don't understand any theory for that, and the defense has ' 

! 

objected, which they are entitled to do even though you and ! 
I might think they are silly to object. But they have objec¬ 
ted and they are entitled to it. 

On that note, let me suggest this to you. Why don't 
you ask him, and if his recollection is exhausted, he can 
use these notes and that will be that, no harm to you. j 

I 

I 

I think we deserve a break, however, for luncheon, • 

I 

and I suggest that we break now. it is approximately 1, and i 
we resume at 2;15 o'clock. 

MR. COOPER: Your Honor, perhaps, just before we 

break, might I make some observation with respect to the basic 
of my objection on that? I don't want to burden you. 

THE COURT: Look, why make any observation? I've 

already gone along with you and said that I will not receive 
it because you are entitled to object, and Mr. Powers isn't 
harmed because he can ask Mr. Kaufman. So, why expand the 
J^*cord even more fulsomely than it already has been expanded 
with no particular profit to any of us. 

See you at 2:15. 

(Luncheon recess.) 
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AFTERNOON SESSION ^ ^ 

2:40 P.M. 

EDMUND MARVIN KAUFMAN, resumed. | 

I 

1 

THE COURT: Gentlemen, I apologize. I got inter¬ 

rupted just as I was about to step out here at 2:10. I am j 
going to think that maybe my idea wasn't a very good one, and 
I apologize for the imposition on your time. 

But we were in the process of asking Mr. Kaufman, 
as you probably remember, Mr. Powers, about Plaintiff's Exhibilt 

I 

5 for identification, and you go ahead and ask him whatever I 
you will about that. 

DIRECT EXAMINATION CONTINUED 
BY MR. POWERS: 

i 

Q Why don't you tell us in your own words, as best you ; 

I 

can recall, Mr. Kaufman, everything that Mr. Faggen said and i 
the substance of everything that you said at that meeting on 
September 6th, 1968. 

A Certainly. We met in Mr. Robinson's offices, at his 
firm's offices, and I'm not sure whether Mr. Robinson was 
there at any time, he may have been. I do recall Mr. Aronson 

was present during much or all of the meeting, and we discussei 
a description of Mr. Faggen's business and all of the things 

that I was interested in in trying to determine—in what he 

i 

was interested in trying to determine, whether there was a | 

I 

I 
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reasonable basis for the two companies to combine. 

I asked Mr. Paggen various pointed questions about 
the nature of his business, how many clients he had, who his ' 
clients were generally, and the kind of services he performed, 
why he was interested in selling out. i had some concern over 
the fact that Mr. Paggen was in the late fifties, and I wantec 
to b* that th.r. would b« continuity to the buaine.. 

after Titan acquired it, so I discussed with him the nature 
of his employees and the responsibility which they had. and 


all of the business aspects, including financial aspects of 
his operations. 


I 


He generally informed me that his operation had some¬ 
thing like ueveral hundred employees—excuse me. several hun¬ 
dred accounts, customers, that he had something in excess of 
30 employees, that he had a wealth of data in connection with 
his performing his actuarial services for millions of employee 
and that that data could easily enable him to get into the 

data processing business with ready-made customers and with 
relatively minimal expense. 

H. indicated to me that he had had negotiations with 
Diebold and with Levin-Townsend, and that the price that they 

had offered was in the range of some twenty times net after 
taxes, or the equivalent of ten times pre-tax earnings, plus 
his net worth, which was estimated o be in the range of a 


SOUTMtHH OltTHICT COUHT NCfaONTCMS U S, COURTMOUIt 
ro- rv so'isnr xrw vroK nw m » 





9pd-62 


Kaufman-Direct 


nv 


million and a half to two million dollars, and theratoro 

that hi. off.r was in th. range of 7 to 7.5 million dollar— 
Q From Oiebold? 

A From Diebold and from Levin-Townsend. He indicated 

that for various reason, he didn't particularly want to 90 

•ither of them. As l recall it. he expressed some stron; 
reservation, about going with Diebold. although in no detail 

Whatsoever. He did not inform me of anything other than that 
he did not like them. 

He, I thought, either at that meeting-i believe it 
was at that meeting that he gave me not only the number, 
orally but adjustment—a tax return for his principal com¬ 
panies. together with handwritten adjustments to show how he 
had arrived at earning, pre-tax of in excess of 550.000. i 
think the exact number was like $571,000. 

I think at that meeting, assuming he had handed it t( 
n.e just then, it was either just then or i received it shortly 
thereafter, l of course examined them, we discussed who had 
responsibility in his organization— 

Q Excuse me. if i can interrupt you. i. this the 

document you are referring to? I show Exhibit 1 for identifi 
cation. I. that th. document you were given at that meeting? 

A I believe so. 

0 Did you provide that document to me a year or two ag. 
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2 

MR, COOPER} I'll object to the leading, your Honor. 

3 

THE COURT} Well, I don't see any harm done here. 

4 

A At the tiaw Mr. Powers contacted me and indicated 

1 

5 


6 

for whatever relevant docu)nents I might have. i searched my 

7 

files and found the originals—I assume. I don't know whether 

8 

it was the originals or Xerox which l had. But I had this 

9 

doctiment. 

10 

Q And the document, as it was contained in your files. 

11 

included the two pages of adjustments, a tax return with the j 

12 

name of the Paggen Company inked out and a balance sheet, is 

13 

that right? 

14 

A A summary balance sheet, yes. 

15 

Q And this was in Harold Faggen's handwriting? 

16 

A I assume so. 

17 

MR, POWERS: Your Honor, I would like to re-offer 

18 

this. The only difference between 1 for identification and 

19 

1-A is that it has the tax return hanging on it and the bal¬ 

20 

ance sheet hanging on it. Otherwise, there is no difference. 

21 

THE COURT: Any objection, Mr. Cooper? 

22 

MR. COOPER: I make the same objection that I made 

23 

earlier, that this is not within the scope of the pleadings. 

24 

THE COURT: I disagree with you on that, at least 

25 

for purposes of admissibility, %diich is a relatively low and 

• 
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2 

*^^^^**^*^t thraahhoid. in other words, i understand your 


3 

position to be that this is not directly relevant to the real 


4 

i®sues at hand. That niay be 9^^^^&lly true. 


5 

But, certainly at this stage, i think it is admissible 

6 

1 subject to one ambiguity that Mr. Kaufman, I*m sure, can deal 


7 

up. 


8 

BY THE COURT: 

1 

9 

Q These documents, which we know here as Plaintiff's 

1 

10 

Exhibit 1 for identification, Mr. Kaufman, i take it those 


11 

were given to you in this bundle by Mr. Harold Faggen at the 

: 

1 

12 

September 6th meeting? 1 

13 

A 1 believe so. I have thought about that at great 


14 

length, and I wasn't certain in my own mind whether he had 


15 

given them to me at that meeting or, conceivably, had merely 


16 

told me the substance of them and had mailed them to me. But 


17 

I received them one vray or another from Mr. Faggen. 


18 

Q Very good. 


19 

A And probably at that meeting. 


20 

THE COURT: I will overrule the objection and recei% 

e 

21 

Plaintiff's Exhibit 1 for whatever they are worth. 


XXX 22 

(Fleintiff's Exhibit 1 for identification was 


23 

received in evidence.) 


24 

BY MR. POWERS: 


25 

1 

Q Mr. Kaufman, before we leave Exhibit 1, did you read 
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it at th« meeting? 

A Yee. Assuming l had it at the meeting, which i thin) 

I did, I am sure l loolced at it. l would have loolced at the 
tax return and all the rest of the documents. 

MR. COOPERt I move to strilce that answer, your Horn r 
THE COURTt Mo. I will let it stand. i get the 
point. I am not going to rely on assumptions. 

Q Mr. Kaufman, did Mr. Faggen give you any explanation 
of those adjustments contained in Exhibit 1? 

A The only explanation that I have ever received from 

i 

Mr. Faggen was to the effect that these were to indicate the | 
nature of the earnings, the level of earnings of the Faggen j 
Companies as distinguished from that which they were reporting 

. , . I 

on their Federal income tax returns. 

Q Did Mr. Faggen in substance say to you that these 
adjustments were not reliable and he disagreed with them? 

MR. COOPER: I'll object to it. your Honor, as ' 

leading. 

I 

THE COURT: Well, at the moment. I'll sustain the j 

objection. However, we may get around to a little leading j 

later. | 

il 

Let's put it initially without leading. Mr. Powers. j 
I understand the point, of course. 

0 What, if anything, did Mr. Faggen say to you on the 
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nature of these adjustments? 




Mr a COOPER j Aita w0 ^ a 11* * 

Are we talking about September 6th, 

now? 

MR, POWERS: Ye® , 

Yes. We are at that same meeting. 

when he handed him Exhibit 1. 

A Those adjustments waca 

represented to be reeson.ble, 

reeli.tic and accurate adjustments. They were n„t 

iney were not suggested 

to « to b. the product or anyone-or. at least, not the 
responsibility oi anyone other than „r. ra„en. ,t was not 

.u,,e.ted to me in any r.shion that there was any reason why 
1 ahould not rely on those adjustments. 

MR. COOPER: I move to strike a. not 

trixe as not responsive. 

your Honor. 

the court, well. I'll strike the last portion. 

I-n only take, in other words, what he recall, that Hr. P.,„ 


said 


I 

0 Anythin, else that Mr. Pa„en said on the subject o. 
those adjustments at that meeting? 

A You know. i don’t recall 

t recall the conversation verbatim, 

\»o I 9uess I can-t answer that. 

the court. Uo your notes, which we have mark«, 

here a. Plaintirf. Exhibit 5 for identification, help you 
on that in any way? 

(Notes handed to the witness.) 
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THE WITNESS: I don't think so, your Hon-r. My note 
cleariy indicate that I knew what the number, were, the botto, 
line number., but they don't specifically do.with any of thi 
adjustments or in detail with the financial data. They do 
indicate that we were talking about a number of ten times 

earning, or plu. net worth, or approximately 7 to 7.5 million 
and those are the numbers I recall. 

THE COURT: But your notes don’t make any specific 

reference to any remarks which Mr. Faggen had to make regard¬ 
ing the adjustments as such. i 

THE WITNESS: To this extent, and that is that my 

notes indicate that the earnings we were talking about exclu¬ 
ded investment income, which is my recollection as well, 

THE COURT: All right. 

BY MR. POWERS: 

Q In that connection, did you specifically discuss the 

item of investment income with respect to the raggen Companies 
at that meeting? 

A we discussed it in the sense that our discussion'pro- 
ceeded on the basis that it was clear between Mr. Kaggen and 
myself that we wore not—whatever multiple wo were talking 
about and whatever ba.i. we were talking about-we were not 
including investment income a. part of the computation. 

Q Was there any discussion of the reasons why investmerJt 

I 
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income was not being included? 

A well, Mr. raggen wee proposing a transaction which 
involved onr paying for hi. net worth as well a. a multiple 
of earnings, and, of course, the net worth, a large part of 
that, was inveetmente which were yielding interest and divi¬ 
dends, and if w. were paying for net worth, for the stocks 
.nd bond, themeelvee, it would have been irrational, in fact 
It was irrational, to think in terms of also multiplying the 
dividend income and the investment income. 

I 

Q Now, was investment income excluded from Exhibit 1? ' 
A What is Exhibit 1? | 

I 

Q The list of adjustments. 

A Ves, yes. In making those adjustments, starting 
with the tax return numbers, in each case. a. l recall, there 

was a deduction, a removal of the investment income to get to 
operating income. 

Q What, if anything, did Mr. Faggen tell you speclfica 

ly on what he wanted for his company and what did you say on 
that subject? 

A Well, as 1 remember, we started talking along the 
lines of a tax reorganisation. I had thought at the time 
that Mr. Faggen wa. a C.P.A. as well, at least had been ad- , 
fitted to the bar and wa. knowledgeable about tax matters, ancj 

I assumed in my own mind, I know, that he had some tax problems 

I 




24 
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A My best recollection is that i was told that his 
earnings were generally on a constantly ascending scale, not 
that they necessarily went up each and every year, but that 
his business was expanding and that at some reasonable good 
rate that he had a growth company, and that his earnings 
record would reflect that. 

Q Did he tell you any specific earnings figures for 
the years prior to *68, that you recall? 

A I don't recall his doing so at the September 6th 
meeting. He might have mentioned some figures, but I really 
don't recall them. 

Q What, if anything, was said on the subject of his 
number of clients? 

A My recollection there is that he indicated that he 
had several hundred clients. 

Q Did he tell you anything about losing any clients 
in 1968? 

A No. I discussed the nature of his clients and his 
clients' relationship with him at some length, and he indicat<Jd 
that he, as I say. had had a growth situation, that he was 
adding clients generally, and while i can imagine every ser¬ 
vice business occasionally loses clients, certainly the clear 
impression was that there was a net gam. a substantial net 
gain and no material loss of any clients. 
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Q What, if anything, was said on the subject of going 
into the computer field? 

A Well, i‘ve already indicated just a few minutes ago 
that he impressed me with the facts that he had been serving | 
pension and profit-sharing or welfare plans which have millior s 
literally. i think he said/ millions of participants and that 
he had accordingly collected large amounts of data on these 
participants, that he had a ready-made data bank, and that in 
the course of doing the work for his clients, actuarial work, 
that it would be a very easy thing for him. given some modest 
investment in additional computer hardware, to expand the \ 
nature of his services by providing computer services. 

Q Did he tell you anything on the subject of computer 
programs at that time? 

A Well, I'm not much of an expert on computers. My 
recollection was that he indicated that they were—that his 
operation, his people were quite knowledgeable about computer! 
and had developed their approach sufficiently so that this 
was not pie-in-the-sky talk; this was a statement by him indi- ^ 

eating that in effect market testing had been done, he needed 
the data and he had the customers, and that he was prepared. 

with a modest injection of capital, to proceed ahead. 

Q Now, I ask you to look at your notes. Exhibit 5 for 
Identification, and see if there is anything more in the notes 
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which refreshes your recollection on any other statements 

Hr. Faggen or you made at that meeting on September 6th, but 

restrict yourself to that first meeting, please, is there 

anything that comes to mind other than what you've already 
told us? 

A Well, he impressed me with the fact that he thought 
there was an excellent fit between the actuarial and data 

processing activities and our insurance agency and brokerage 
operations. He mentioned, for example, that Alexander and 
Alexander, which is a major insurance brokerage company, had 
acquired an actuarial company, and then he mentioned also 
that other companies, Merrill Lynch, Wertheim and Levin- 
Townsend previously, had also acquired actuarial firms. He 
told me some of the details of his situation, such as that 
he was the sole shareholder of all of his companies, with 
the exception of some trusts for his children as to one com¬ 
pany. He indicated that-well, we discussed at some length 
the nature of his clientele, and l was trying to determine 
the extent to which he would be highly dependent upon one or 

a very small number of clients, and he indicated that his 
largest client was I.T.U., which provided no more than appro¬ 
ximately 6100,000, in fact my ™,tes say less than 6100,000, 
per year of his aggregate gross fees, and that there were a 
few others which provided fifty to seventy thousand per year. 
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We discussed also the question of responsibility for clients, 
as I recall, and he mentioned that Rose Dogan, who I had not 
met to that date, had substantial responsibility and that we 
n>'^ed have no particular fear if something were to happen to 
Mr, Faggen, that Miss Dogan was fully capable of essentially 
running the operation and had client contact, and that many 
of the clients depend upon Miss Dogan rather than on Harold 
Faggen. 

Q Now, what was the ultimate conclusion of that meeting 

I 

I 

on September 6th? j 

A I think the ultimate conclusion was that we had a ! 


friendly meeting, that I was impressed by the apparent sin¬ 
cerity and intelligence of Mr. Faggen, the numbers he had 
given me were certainly extremely impressive' the appa¬ 

rent fit with the insurance operations was a real plus, and 
I think we closed the meeting on a friendly note, with my 
stated intention that I would get back to him. 

Q Did you have any contact with Mr. Faggen after the 
close of that meeting? 

A Approximately a month later. 

Q Did you have any telephonic contact with him before 
the next meeting? 

A It is conceivable that I may have, but I don't recal 
any, and if i did, it was nothing more than, "I'll see you in 
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1 

a week," or something of that sort. 

Q What, if any, considerations were taking place withii 
Titan on the subject of the Faggen acquisition after this 
n<eeting of September 6th, before we go to the next meeting? 

A Well, I can tell you the conversations that l 
participated in. 

Q Yes. Go ahead. 

A Which were numerous conversations with Tony Frank | 
and With Ben Robinson, both telephone calls and in person. I 

I reported to them the substance of my meeting with i 
Mr. Faggen and we discussed, during the course of that month. | 
at some great length what kind of deal we should make and 
whether we should do the deal. Mr. Robinson was always very 
affirmative to me in suggesting to me that this would ba 
an excellent acquisition and in connection with his very high 
regard for Mr. Faggen, and then ultrmately, before the next 
meeting I had with Mr. Faggen, we discussed the fact that l 
should be the one to go in and to do the final negotiation, 

not because l was a representative of any particular group but 
more because Ben suggested to me that his long-time friendship 
with Harold would put him in an embarrassing position, he 

didn't want to be the one to sit down and haggle with Mr. 

Faggen over price. 

Q What precisely did Hr. Faggen tell you at your meetinl 
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0 Up to this point, you testified to all the conver¬ 
sations with Mr. Faggen on this point that you can recall, 
is that right? 

A Up to that point, yes. | 

Q Now, have you told us about all telephonic conversa¬ 
tions with Mr. Fagc-n up until October 2, 1968? 

I 

A As I said, I don't recall any particular telephonic 
conversations with Mr. Faggen. 

Q Did you have a face-to-face meeting with him on or 
about October 2? i 

I 

A Yes. I 

I 

Q Where was that meeting? ! 


A That was at Mr. Faggen's offices in lower Manhattan. 

P 1 

0 Who was present? I 

A Well, my notes indicate that Mr. Frank was present. 

I don't have a clear recollection whether he came at the same 
time I did or came in in the middle of the meeting or what. 

But apparently he was present for at least part of that meet¬ 
ing. 

Q But no one was present except Mr. Faggen, you and 
probably Mr. Frank, is that right? 

A Again, I don't remember whether an employee stuck hie 
head in or something of that sort. But no one else was presert 
at that meeting for the purposes of the discussion we were 

tOUTMCNN OIITNICT COUNT NCNONTENS. U.S. COUNTMOUtC 
m rv Mr* v'->pr ii v 








gpd-77 


Kaufman-Direct 


. 

having. 

Q Ml right. And can you tall the court Uiat Mr. 
raggan aald and what you aaid at that meeting? 

A Well, th. purpose of that meeting was to negotiate 
the transaction, and 1 mad. it clear that we-that 1 was ther 
for that very purpose, and 1 offered him the price—i don't 
recall whether I off.r«l a slightly lower price and came up. 
but I came very close to offering him that price which he 
ultimately accepted, which was $5.5 million in convertible 
subordinated debentures, convertible at $20 a share with 
interest at 4*, payable essentially at the end of 10 years. 
And that was the transaction we discussed, and, as l recall, 
nr. Paggen said that will be acceptable, and that was it. 

Q Did you look at any tax returns of the Paggen com- 
panics at that meeting? 

A I don't recall whether I looked at them at that 
"••ting. I may have. i know that I looked at the tax return, 
either prior to that meeting or around the time of that meetir 

Q Did you discuss adjustments from the tax returns wit! 
respect to earnings? 

A I don't recall what the specific adjustments to 
earnings of prior years were other than that comparable adjusj 
ments to those in '68 would undoubtedly be applicable. 

Q Mas ther. any discussion about not using the same 
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adjustment for -68 a. had been set forth in Exhibit 1? 

HR. COOPERi I'll object to that as leading and 
suggestive, your Honor. 

the COURT: Yes. I don’t really know why we have ! 
to take a lawyer, who claims to be a specialist in this field,' 
and lead him, i-r.ally don't. i would think you wouldn't 

like to do it either, it raise, unnecessary connotation, 
which nay not be used. I 

I 

Let s go back. We are in the October 2 meeting now. \ 
We are downtown in Manhattan here. i 

BY MR. POWERS: | 

I 

Q What, if anything, was said on the subject of 
earning, adjustments for 1968 or any prior years? 

A our meeting proceeded on the basis that the figure. 

previously given to me for 1968 were the accurate ones and 
the relevant ones— 

THE COURT: No, no, wait a minute, please, Mr, Kauf¬ 

man. You know, or you had better know, that that won't wash. 
The question is. what was discussed. 

0 What were the words said and what were the word, said 
by Mr. Faggen, if any. 

THE COURT: Exactly, You had certain assumptions, 

properly enough, but we are not interested in those. What was 
said, sir? I 
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THE WITNESS: Well, obviously, at a conversation 
5-1/2 years ago, l can’t quote the exact words that were said 
THE COURT: No, In substance is fine. 

A In substance, l indicated that the price that I was 
offering was based upon the figures that had been given to me 
previously, and that %re were dealing with essentially an ac¬ 
quisition at his price, except that l was not willing to pay 

in addition to a multiple of earnings, to pay separately for 
net worth. 

I 

And what I said was words to the effect that wo would 

I 

be willing to pay him his twenty tiroes net after tax or his ‘ 


ten tiroes pre-tax earnings of approximately $550,000 for the 
year *68, but wo would not be willing to pay in addition to 
that an amount which would be related to his net worth, that 
we expected the net worth to be part of the package if we were 
paying that high a multiple for his earnings. 

Q Was there any discussion on the subject of investment 
income in that connection? 

A Yes. We were talking about the same $550,000—1 was 
working from the figures that Mr. Faggen had given to me. whic i 
specifically excluded investment income, and the way in which 
we got to and the uray in which I characterized my offer to him 
was ten times approximately $550,000 of op€fating Income. 

Q Now, at that meeting, was there any discussion of the 
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1 

i 

2 

subject of further vrrite-ups of the back-up material that 

i 

1 

1 

3 

had been talked about? 

1 

• 4 

A Yes. I believe that I told him something to the 


5 

effect that he ought to have some data, history of his com¬ 

t 

6 

pany. etcetera, written up for presentation to the officers 


7 

and the board of Titan. 


8 

Q Was there any discussion on the subject of the numbei 

r 

9 

of his clients at that meeting? ' I 

10 

A No. I don't recall any. 


11 

0 Now. looking at your notes of the meeting, does any 

12 

other material discussed at the meeting cone to mind? Have 

13 

you told us everything in substance that you said and that 

14 

Mr. Faggen said at that meeting? 


15 

A Mr. Faggen indicated that the internal Revenue Ser¬ 


16 

vice was examining one or more of the corporate returns for 

1 

17 

the fiscal years ending in *67. that the '68 return had not 


18 

1 

yet been filed, and that '64 and -65 had already been audited.! 


19 

and that ’66 was apparently not under audit, had been dropp«l.l 


20 

• 

And he also indicated that one of the thin,, awtiva- 


21 

ting him to make the transaction was an apparent accumulated 


22 

earnings problem, that he had accumulated so much earning. 


23 

and kept them in the form of liquid securities that he would j 


24 

have an additional tax problem if he continued along those i 


25 

lines. 
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Q Does anything else come to your recollection about 
the meeting? 

A I don't believe so. 

Q What was the ultimate conclusion of that meeting? 

A The ultimate conclusion was that subject to the law¬ 

yers working out a formal contract and there being no parti¬ 
cular hanq-ups over other important matters, such as covenant 
not to compete, warranties and representations and a whole 

lot of things, that in principle we had an understanding and 
we were prepared to proceed in good faith on that basis 
towards finalizing the transaction. 

Q Now. at that meeting, did Faggen say anything to you 
about negotiations with other people? 

A I don't recall any. 

Q And what, if anything, did you do at the close of the 
meeting? 

A I believe that the meeting started in the morning 
and that at the close of the meeting it was still probably 
before noon. I went over to either Mr. Robinson's office at 
his law firm or in his office at Titan Group. 

Q And did you then have a discussion about the trans¬ 
action there? 

A I think so, I know i talked to him shortly after 
the meeting with Mr. Faggen and reported on the substance of 
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1 O / 

my meeting. 

THE COURT! in other words, this agreement in prin¬ 
ciple was subject to something more than just the lawyers 
working out the details. You had to get board approval. 

THE WITNESS! Absolutely. 

THE COURT: And you apparently did. 

THE WITNESS: Well. Titan did. 

THE COURT: Well. yes. 

HR. POWERS! That is the next subject I am turnrng 
to. your Honor. 

THE COURT: Fine. 

Q This meeting closed on October 2. is that right? 

A That is correct. 

0 Now. what happened after October 2 with respect to 
board approval, if any. by Titan? 

A Well, the board approved it. 

MR. COOPER! If your Honor please. l think it rs 

Clear that Mr. Kaufman was not a member of the board at that 

time. 

the COURT: No. But ho was representing T.tan. 

MR. POWERS: Your Honor. i just have one question. 
I'll come right back to this, if j may. 

0 Mr. Kaufman, at that meeting on the 2nd. in Mr. 
Faggen-s presence did you make any notations of any of the 
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material you reviewed? 


\:i6 


A I don’t believe so. If i did.i might have been 
doodling or something. But I don't have any record of having 
done so, and I don't recall having done so. 

Q Did you make any notations other than those containe< 
on the 2nd page of Exhibit 5 for identification? 

A Not to the best of my recollection. 

Q And does Exhibit 5 for identification contain any | 

j 

one's writing besides your own? | 

i 

A Yes. It contains the writing of a person who was i 

! 

then an associate in my law firm and who is now a partner, 
Richard Bernacchi. 

Q Where does that writing start? 

A Just below mine in the middle of the page, where it 
starts, "1, More than one company." 

Q Where the second dash mark is on the second page of 
Exhibit 5. 

A Yes. 

MR. POWERS: May I re-offer these notes in evidence? 

Because he did testify to them. i think it would make the 
record more complete. 

THE COURT: Again, you could certainly re-offer their 

But Mr. Cooper is not aware of what is going on. 

Mr. Cooper, he is trying to offer this document. 
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which are Mr. Kaufman's handwritten notes. 

MR. COOPER: I have no objection. 

THE COURT: All right. 

MR. POWERS: Thank you. 

(Plaintiffs Exhibit 5 for identification 

received in evidence.) 

Q What, if any, contact did you have with the approval 
of this matter by the Titan board between October 2 and- 
do you recall the date it was approved? 

A I think it was about a week later. 

Q What contact did you have with that subject in the 
interval? 

Q Well, as I indicated, immediately after my meeting 
with Mr. Faggen, I spoke to Mr. Robinson, who was of course 
then chairman of the board and chief executive officer, and 
I discussed the matter with him. I think l may have-l believ, 
I did talk to. as well, at least one other member of his firm, 
perhaps either Mr. Rosen or Mr. Aronson. We decided that he 
and Tony, Mr. Robinson and Tony Frank, would take care of sub¬ 
mitting Whatever information was necessary to the board inas¬ 
much as they were on the board and 1 was not. and that'I 

would-ina.much as I had negotiated the transaction, that I 

could usefully prepare the first draft of the agreement for his 
law firm to carry it from there. 
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2 

Q Were you acting as counsel for Titan at that time? 


3 

A Yes, in a special capacity of being hired to nego¬ 


4 

tiate the transaction. 

1 

5 

Q Who was general counsel for Titan at that time? 


6 

A Ben Robinson. 


7 

Q Now, did you have any contact with Tony Frank prior 


8 

to the board meeting with respect to the subject of a write¬ 


9 

up by Mr. Faggen? 

1 

10 

A Well, Tony and I were frequently discussing various 


11 

matters, and we discussed the fact that he was going to have 


12 

Mr. Faggen present appropriate materials to him for submission 


13 

to the board. 


14 

Q I show you Exhibit 6 for identification, is that a 


15 

memorandum you received from Tony Frank on the date shown? 


16 

A Yes, it is. 


17 

MR. POWERS: I would like to offer this memorandum 


18 

now.in evidence, your Honor. 


19 

MR. COOPER: I object to discussions not in the 


20 

presence of this defendant, in which he and others may have 


21 

had any discussion regarding this transaction. 


22 

THE COURT: If you would allow me to look at it. 


23 

I'll rule on it. But until 1 look at it, I don't even know 

• 

24 

what you are talking about. 


25 

MR. POWERS: The second check mark is the relevant 
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I a 1 

portion, your Honor. (Handing.) 

THE COURT: I don't understand the point. it cer¬ 

tainly isn't binding on Mr. Faggen. 

MR. POWERS! It is merely to show the documented se¬ 
quence of events, that Mr. Faqq.n was asked to write up a 

letter for the board on or about October 6, for the board 
meeting held on October 9. 

THE COURT! Fine. But that doesn't make this ad- 

missible. I'H tell you what vr,.. k 

you nat. You have every right to ask 

Mr. Kaufman what happened AoAir, 

appenea. Again, this may be used to re¬ 
fresh his recollection. ! 

I 

MR. POWERS: Thank you. | 

• i 

Q Mr. Kaufman, what happened with respect to any writeJ 

up of the Faqqen Companies for submission to the board, if 
you know? 

A Mr. Faqqen wrote up a summary of the nature of his 

company and included financial data which I understood to be 

consistent with that which he had qiven me and which was- 

MR.COOPEH! I Object to that, if your Honor pleases. 
i'HE COURT; Yes. 

You say that Faggen wrote up a summary. Did you ' 
request him to do this? 

the WITNESS; Yes. 1 believe I stated it at our 
last meeting. 


IOUTHCN DIIT«.CT COUKT u s COUHTHOUSt 








1 


gp)d-87 


Kaufman>Oirect 


142 


2 

THE COURT: And, in fact, he then did and you saw 

3 

it. 

4 

THE WITNESS: I saw it ultimately. i did not see 

5 

it at the time of its presentation to the board. 

6 

THE COURT: I see. It was something which you re¬ 

7 

quested that Mr. Faggen write up and then submit to the board 

8 

before their meeting in which they would decide whether or not 

9 

they would approve it. j 

10 

THE WITNESS: Yes, through his continuing contact ! 

11 

with Mr. Frank and Mr. Robinson. | 

12 

1 

THE COURT: All right. So he wrote up a summary. j 

13 

Next question. 

14 

Q Now, is that summary Exhibit 3, which I now show you? 

15 

MR. COOPER: I object to that, if your Honor please. 

16 

He didn't see it. 

17 

THE COURT: He said he did see it ultimately. We'll 

18 

take his answer. 

19 

MR. COOPER: Your Honor, I think it is conceded and 

20 

I think it is part of the evidence in this case that he did 

21 

not see this until April of 1972. 

22 

THE COURT: It may be so, but I don't know that. 

23 

That is no ground to object. Let's see what he can tell us. 

24 

The trouble with you and Mr. Powers is you've already decided j 

1 

25 

this case, and I'm a little bit depressed by that. I wish you 
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were 


here since you both have decided. 


Now, let's go ahead. Show him this and ask him if 
he can identify it. 

Q Can you identify Exhibit 3? 

A Yes. That looks to me like the submission to the ! 
board of directors in connection with the acquisition of the j 
Faggen Companies. 

Q I call your particular attention to the fourth page | 
of that exhibit, which is denominated Exhibit A to the exhibit, 
called Net Income Pre-Tax. Did you have familiarty in Octobei! 

of 1968 with the adjusted earnings figure shown on that docu- i 
ment? 


A Yes. I had quite a bit of familiarity with the ad- j 
justed earnings figure shown for the year 1968 and some rather 
generalized knowledge of the area of the earnings for the 
prior years. 

Q And how did you acquire that knowledge? 

A From Mr. Faggen. 

Q And was that acquired at your meeting with him on or 
about October 2, 1968? 

A No. That had been previously-- 

MR. COOPER; Objection to leading, your Honor. 

MR. POWERS: I withdraw the question to avoid any | 

argument. j 

! 
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Q When and how did you acquire that knowledge, Mr. 
Kaufman, if ever? 

A I acquired the knowledge of the 1968 earnings on 
or about the meeting of September 6th and, in general, sorie 
knowledge of these numbers for the prior years, the precitding 
years, subsequent to that, and perhaps in more detail at the 

meeting in October, although 1 don't recall that specifically. 
Q Mr. Kaufman, did the Titan board ultimately approve 

the deal? 

A Yes. 

Q And can you tell us the date it was approved? 

A My best recollection is that it was approximately 

in the middle or the early part of October, about the 9th, 

10 th. 

Q What was your contact with the deal next, following 
the approval on October 9th or 10th, as you've testified? 

A I, pursuant to the suggestion from Mr. Robinson, drev 
up the first draft of the document, of the basic document, 
including the form of subordinated convertible debenture, and 

transmitted that document to Michael Rosen for them to use in 
consummating the transaction. 

THE COURT: Who was Michael Rosen? 

THE WITNESS: Michael Rosen, your Honor, is a young 

lawyer who was employed by Mr, Robinson's firm at the time 
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2 

and the 

one vdio had responsibility for continuing the trans- 



3 

action. 




4 

Q 

Now, after you sent those documents to Michael Rosen, 

/ 

1 

I 


5 

what, if 

anything, did you do on the Faggen acquisition? 

t 

1 


6 

A 

I had an occasional communication with Michael. He 



7 

sent me 

at some later date a revised copy of the draft of the 



8 

agreement. I believe we had one or two phone calls where we 



9 

discussed things like registration provisions primarily, and 

1 

1 

! 


10 

also there was a communication dealing with the fact that the 

1 


11 

numbers 

were going to be—the conversion price as to a small 

i 

i 


12 

1 

amount of the debentures was going to be reduced. But essen- 


13 

tially I 

had very little to do with the transaction after 1 


14 

sent him 

the first draft. 

J 

1 


15 

Q 

What, if any, responsibility did you take for those 



16 

papers in connection with the transaction in October? j 



17 

A 

What papers in— 



18 


MR. COOPER; 1*11 object to that, your Honor. 



19 

Q 

The final contract. 



20 

1 

MR. COOPER; I'll object to that, what, if any. 



21 

! 

responsibility did he take. i would like to know what he didJ 



22 

1 

1 

MR. POWERS; I will rephrase the question, to avoid j 



23 

1 

an argument. [ 



24 

Q 

What, if anything, did you do with respect to the ■ 



25 

contract 

documents after you sent this draft to Michael Rosen?^ 

1 





! 
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A When Mr. Rosen sent me a revised draft, I looked at 
it, 1 had one or two telephone conversations with him where ■ 


we discussed certain pertinent aspects, the ones i*ve already 
mentioned, primarily I think the registration provisions, andj 
essentially I did very little. Mr. Rosen then proceeded to 
document the entire transaction. i was not at the closing. 
There was no expectation that I can recall that l would be at 
the closing on my part or on anybody’s part that I know of. 

I did not receive the final draft of an agreement before it 


was signed, and in fact I did not receive the final draft_ 

the final agreement as signed for some six months at least 
after the transaction had already closed. 

Q Now, taking you back to October and November of ’68, 
did you have any occasion to work on any earnings releases or 
other material sent out by Titan at that time? 

A After— 

MR. COOPER: I object to that, if your Honor please. 

THE COURT: Well, as a matter of curiosity, what 

does this have to do with our case? 

MR. POWERS: I am about to show in the witness’s own 
handwriting his participation in the draft release describing 
the Paggen acquisition with the general earnings level of 
$550,000 pre-tax in or about late October ’68. 

THE COURT: I don’t quite get this. Perhaps it is 


tOUTHCNM OISTNICT COUNT NCNONTent. U S. COUNTMOUSC 
rni ry noiiAnr Nr* von, n v ro ? A«<in 











1 


gpd-92 


Kaufman-Direct 


MV 

because l‘m having trouble hearing you. 

MR, POWERS: I'll speak up. 

THE COURT: 1 thought we had gotten to the point 

where he said he had nothing more to do with this after he * 

t 

did the first draft. , 

I 

MR. POWERS: This question is right about the time 

the first draft was done, it is in the last week of October. 
But it is not on the subject of legal drafting, it is on the 
subject of an earnings release by Titan. 

I 

THE WITNESS: Excuse me, your Honor. i believe tha(: 

the news release was before I did the first draft. 

MR. POWERS: All right. j 

I 

THE COURT: Then what you want to know is, you want 

him to recall a news release? | 

MR, POWERS: Yes, yes, because-- j 

THE COURT: That isn't what I understood you to sayj 

all. But, put the question again. 

0 Mr. Kaufman, did you have occasion early in October 
1968 to work on any publicity release which mentioned the 
Faggen acquisition? 

A After I had negotiated— 

MR. COOPER: Can I have just a yes or no answer to 

I 

that* Judge? [ 

i 

THE COURT: I think we could properly ask for that. I 


K 


SOUTHCHN OItTNICT COUNT NCNONTCNS. U S. COUNTMOUSC 
rf*i rv wr* V''nv u v rn T 4«»o 







Kaufman-Direct 

A Yes. 

Q What was the nature of your contact with the release? 

MR. COOPER: I’ll object to that, if your Honor please 

THE COURT: Again, we could avoid all this. Mr. 

Powers. I assume you’ve got some release which we can identify 
here and poor Mr. Kaufman won’t be interrupted. 

MR. POWERS: Let me rephrase the question. 

i 

Q Mr. Kaufman, did you work on a draft release which | 
made reference to the Faggen acquisition? j 

i 

THE COURT: His answer is yes. I 

A Yes. 

Q Now, Mr. Kaufman, I show you Exhibit 7 for identifi¬ 
cation. Is this a ccpy of the release you worked on? 

A Yes. 

0 And is that your handwriting on the second page of it? 

A Yes. 

0 And can you fix a date when you put those notations 
on the second page of that exhibit? 

A This was very shortly after—this was in a relatively 
short period after the time when the transaction was finally 
negotiated with Mr. Faggen. 

Q Now, Mr. Kaufman, to save the time of the Court and 
my adversaries, would you read what your handwritten inter¬ 
lineation on the second page says? 
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2 

MR. COOPER: I'll object to that, your Honor. j 

3 

MR, POWERS: I am about to offer it in evidence. | 

j 

4 

THE COURT: Why don't you just offer it. 

5 

MR. POWERS: I offer it in evidence. Have you seen 

6 

it before? 

7 

MR, COOPER: Yes. And I object to it. 

8 

THE COURT: May I see it? 

9 

MR. POWERS: Yes, your Honor. (Handing.) 

10 

THE COURT: I'll receive that for whatever it is 

11 

worth. 

XXX 12 

(Pliiintiff s Exhibit 7 for identification was 

13 

received in evidence.) 

14 

MR. POWERS: Your Honor, may I permit the witness 

15 

to read into the record what Us handwriting says? because it 

16 

is a little hard to read. 

17 

THE COURT: All right. I understand that. I can't 

18 

read it either. Now that I see it, i agree with you. 

19 

MR. COOPER: Is your Honor aware that this was 

20 

never released? 

21 

THE COURT: Mr. Cooper, one of your problems, I am 

22 

beginning to find out, is that you are objecting on the grounds 

23 

1 

that you've made up your own mind as to what happened here. | 

21 

I don't have that privilege, you see, and I'm only here to ^ 

25 

rule on a relatively low threshhold as to the admissibility. 
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You seem to feel that every admissible document just about 
ruins your case. 

MR. COOPER; No. your Honor, not at all. What I am' 
saying is the witness has testified to something that he pre¬ 
pared internally and never released. 

THE COURT: Fine. And you can demonstrate that it 

was never released. But at the moment— 

MR. COOPER; No. He testified it was. j 

THE COURT; If he did, it was lost to mo with all ' 

t 

the lawyer objection, and fussing, around which we listen to ^ 

I 

in this great controversy. 

Now. go ahead. Let's not interrupt any more. 

You prepared this or you helped prepare it. 

THE WITNESS; No. your Honor. Mr. Frank sent me— 

either Mr. Prank or Mr. Robinson sent me—the proposed release 

to shareholders, publicity release, indicating that the Faggen 
transaction— 

THE COURT; And you suggested a change? 

THE WITNESS; And I suggested a change based upon my 
knowledge of the transaction. 

THE COURT; All right. 

0 Would you please read the change into the record? 

A The change that I suggested was as follows: 

•The actuarial and computer companies liave net I 
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cash and liquid assets of more than $1.5 million 
and operating income for their most recent fiscal 
years in excess of $550,000 before taxes." 

Q Now. was the release sent in the form that you 
amended it? 

A No. 

Q Did you have any— 

A Not to my knowledge. 

Q Did you have any discussion with respect to the 
changes in the release with either Frank or Robinson? 

A No. I was not in a position of authority in the 
company. All i did was— 

MR. COOPER; I'll object to all of the rest, your 

Honor. 


THE COURT: The answer is no. 

THE WITNESS: No. 

THE COURT: Do you know v;hether or not this was 

ever released? 

THE WITNESS; I believe, your Honor, that I saw the 
release that ultimately went out at some date later and that 
it was somewhat changed from thxs release, and I don't believe 
it contained the language that I had inserted. 

0 Is there any other contact you had with the Harold 
Faggen transaction other than to what you testified through 
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the closing date of the transaction? Anything else you re¬ 


call? 


A Not specifically right now. 


Q Mr. Kaufman, after the transaction was closed, did 


Mr. Faggen become a director of Titan? 


A Yes. 


Q Did you become a director of Titan at the same 


meeting? 


A Yes. 


Q Do you recall the circumstances under which Mr. 


Faggen was asked to become a director? 


A Yes. During conversations between Mr. Robinson 


and myself, I was told by Mr. Robinson that a sine qua non 


of the transaction was that Mr. Faggen be admitted to the 


board of directrs. 


Q When you went on the board of directors, were you 


appointed to any office in the company at the same time? 


A No. 


division? 


A I don't recall exactly what his title was. It might 


have been chairman and Miss Dogan might have been president. 


In fact, at some point around that time, that was the circum¬ 


stance. But I believe that Mr. Faggen was the chief executiv4 
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officer of the Faggen actuarial operations. 


3 

Q At or about that time, did you acquire knowledge of 


4 

i 

any of the auditing work being done by the auditors for Titan' 

1 


5 

with respect to Faggen operations? 


6 

A Yes. Well, the area which l frequently consulted | 


7 

with Mr, Faggen and with Mr. Robinson about generally was 1 

j 

1 

8 

1 

the finances and the development of Titan’s earnings and that^ 


9 

sort of thing, and l recall Mr. Faggen telling me that there 1 

10 

would be a problem in having Titan's normal auditors audit hii 

11 

operations because of a possible conflict arising out of the ' 

1 

1 

12 

fact that Titan s auditors had an actuarial division and Mr. ' 

i 

1 

i 

13 

Faggen was concerned that if those auditors were to examine 


14 

in detail Mr. Faggen’s operations that that might have some 


15 

competitive adverse effect. 


16 

Q Who were Titan’s auditors at that time? 

i 

17 

A I believe Peat, Marwick, the firm Peat, Marwick, 


18 

etcetera. 


19 

Q Do you know of any audit done of Faggen’s earnings 


20 

statements for the period of ’68, ’67, ’66 or ’65, before the 

1 

21 

acquisition? 


22 

A To my recollection, there was no such audit done. 


23 

Q Was there any audit done for those 4 preceding years 


24 

y 

after the acquisition, that you know of? 

1 


25 " 

A Not to my knowledge. 

1 

i 
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Q Now, in '69— 

A Other than—I'm not sure what you call an audit, 
other than something akin to an audit after or around the 
time this litigation commenced. 

Q Now, in connection with your work in Titan, did you 
take ultimately a formal office in the corporation? 

A Yes. in February of 1969, I was elected a vice 

president and, in April of 1969, 1 was elected chairman of 
the board. 

Q I take it Ben Robinson was chairman of the board until 
April of '69, is that right? 

A That is correct. 

Q Did he continue to be a director after you became 
chairman? 

A After 1 became chairman of the board, Mr. Robinson 
remained on the board of directors and was elected vice chair¬ 
man of the board, which, as l recall at that time, was a 
newly created office. 

Q Did the Robinson law firm continue to act as counsel 
to Titan during this period? 

A Yes. To an increasing extent, particularly after I 
became chairman of the board, I employed my own law firm in 
LOS Angeles as counsel, particularly in connection with most 
acquisitions. But at the same time, the Robinson firm 
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continued to do rather extensive le,al „„rh on a variety of 
natters for the Titan Group and as well as for div^srons. 
such as for the Faggen operations. 

0 NOW, did Faggen continue to be a director of Titan 
through all this period? 

A Yes. 

Q in that connection, do you recall any discussions 
with Faggen on the subject of perisrtting the company's audi- 
tors. Peat. Marwick, to audit his books? 

A As I indicated, Mr. Faggen had strong objec- 

tions to that because of Peat w 

leat. Marwick being, in effect, a 

competitor. 

0 And what resolution of that problem was reached? 

A The only resolution of the problem I can recall was 

that Feat. Harwich was not auditing Faggen's books and that 
they would apparently-i wasn't part of Feat, Marwick, but 
they would apparently rely on a combrnation of internal or 
whatever other Internal examination was made. 

0 Mr. Kaufman, state to the Court.as best you can re¬ 
call, the executive responsibiUties *n the Faggen operations 
whrch Harold Faggen had while you were chairman of the board 

of Titan. First, if you can, bracket the date you were chair¬ 
man of the board, you started, you said. April of '69. 

A Yes. 
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you? 




When did it end? 


Approximately June of 1972. 


And you stayed on the board after that, too, didn't 


A For some months. 

Q Now, could you state to the Court what Harold Faggen s 
responsibilities were in connection with his former companies > 
A He was at all times, that 1 was familiar with, the 
chief executive officer of those companies and ran them. 


Q What supervision was given the running of those com¬ 


panies by the main office of Titan, if any? 

A We were essentially financially oriented, and my 

concern was first to obtain the best financial expertise I 
could, which I think I did, and to make sure that as chairman 
of the board I was getting accurate and complete and timely 
financial information from each of the operations of the com¬ 
pany. And only when and if we spotted particular trouble 
spots did we attempt to inject ourselves into actual opera¬ 
tions. 

Q Did you spot any trouble spots in the former Faggen 
companies? 

A Well, at first it was difficult to tell because I 
found it virtually impossible to g'!t any information out of 
the Faggen companies. 
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I 

MR. COOPER: Your Honor, can't we get a responsive | 

answer from the witness? 

THE COURT: I think I sympathize with you here, Mr. 

Cooper. In other words, again, Mr. Kaufman, don't tell us 

I 

. 1 
the reverse of what you are asked. Just answer the question| 

I 

as best you can. So why don't we use this interruption to ! 

i 

take a brief afternoon recess, and then you can put the j 

I 

question again, Mr. Powers. j 

(Recess.) 

THE COURT: Pick up with Mr. Kaufman as we dis- 

I 

t 

cussed, Mr.Powers. 

MR. POWERS: Yes. 

BY MR. POWERS: , 

Q Mr. Kaufman, would you tell us in your own words, as' 
best you can recall, all the conversations that you had with i 

I 

Mr. Faggen, either at the board of directors' meetings of j 

I 

Titan or elsewhere, from the spring of 1969 forward until you I 
left Titan, with respect to the operations of the Faggen ! 

Companies, and if you can tell it to ur. and break it down in ^ 
terms of dates and places as best you can, it would be most 
helpful. We would like to summarize all of those contacts 
you had, please. 

I A Okay. When I became vice president in 1969 in 

February, that was with particular relevance to working on j 
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other acquisitions, and I had no particular contact other 
than that I was on the board by then, and I was nresent at 
board meetinqs at which there were various discussions, with 
Mr. Fagqon participating. But I don't recall any particular 
discussions up until that time, we were in the midst of 
the audit. The audit was for 1968. Titan Group, as I 
recall, was on a calendar year and we were in the midst of 
that in the soring of 1969, and there wore no particular 
discussions that I can recall about the ^aggen operations. 

0 Did any problems in the Faggen operations come to 
your attention in '69? 

A v;ell, yes. Throughout 1969 , a whole variety of 
problems came to my attention. When I became chairman of the 
board in April of '69, of course I assumed considerable 
additional responsibility, and then I was in the position of 
talking to all of the divisional executives, including Mr. 
Faggen, from time to time, and talking to my own financial 
staff who were talking to various of the divisional people. 

I proposed to the board in about June of 1969 
that Titan hire a person whom I had known, a Mr. Robert 
Johnson, to be a group vice president in charge of the insur¬ 
ance and actuarial operations, and I had previously introduced 
Mr. Johnson to Mr. Faggen, the intention being that Mr. Johnso 
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2 

would serve as a go-between between my office, myself, and my 


3 

staff and Mr. Faggen. I was in Los Angeles during this perio< 


4 

of time, and Titan was still, through this period at least. 


5 

headquartered in New York, and in any event the Faggen opera 

- 

6 

! tions were in New York even after Titan's headquarters moved 


7 

to Los Angeles. 


8 

As I say. I had introduced Mr. Johnson to Mr. Faggen, 


9 

Mr. Faggen expressed to me in rather strong terms at one or 

1 

1 

10 

1 more conversations which we had, both i think telephone calls 


11 

and xn person, that he did not particularly like Mr. Johnson 

12 

and did not think that Mr. Johnson had adequate qualifications 

!. 

13 

Now, notwithstanding his statements, because of my 

1 

14 

having known Mr. Johnson and his qualifications for over a 


15 

decade, I nonetheless suggested to the board that Mr. Johnson 

1 

16 

1 

be employed in that capacity. There was a very heated board 

1 


17 

meeting in or around June of 1969 at which Mr. Faggen gave a | 


IH 

rather passionate speech denouncing Mr. Johnson, suggesting 


19 

that Mr. Johnson was utterly inconpetont. The only basis 


20 

that I can recall Mr. Faggen stated for his opinion was that i 

! 


21 i 

Mr. Johnson had been employed by the Diebold Company for an 


22 

1 

extremely short period of time, for something like 2 weeks or ! 


23 

3 weeks or some such, and Mr. Faggen stated the opinion that 


24 

anybody who would be employed by the Diebold Company even for 


25 

one day had to be something akin to a moron. j 


1 
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And that was, as I recall, the substance of Mr. 
Faggen's objections to Mr. Johnson. The issue was debated 
extensively at the board meeting and ultimately a vote was 
taken, and the vote was all in favor except Mr. Faggen. 

Q Was Johnson— 

A Nine to one or whatever. Mr. Johnson was employed 

clearly as head of the insurance operation and supposedly— 

I say supposedly'because Mr. Faggen would never accept this, 

but supposedly also with responsibility over the actuarial 

operations, although Mr. Faggen seemed to suggest at that 

board meeting that notwithstanding the board's decision, he 

didn't want to have anything to do with Mr. Johnson. 

Mr. Robinson was also present at all those meetings, 

Mr. Robinson— 

Q Were you able to get supervisory people into the 
Faggen operations? 

MR. CCX)PER: I'll objv’ict to the form of that ques¬ 

tion . 

A I can just continue what 1 was saying. 

MR. POWERS: Question withdrawn. I'll let the 

witness continue to tell the conversations his way. 

THE COURT: Will you help me out, Mr. Kaufman? 

Are you now at the time when you stepped down as 
chairman of the board? 


IbU 
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THE WITNESS: No. Shortly after l became cha 


irman 


of the board, 


MR, POWERS: In the summer of *69. 

THE COURT! In the summer of ‘ 69 . Are you telling I 
us that the net effect of all this was that Mr. Faggen was 
supplanted as the operating head of the actuarial— 

THE WITNESS: No. i was trying, your Honor, to 

organize the executive responsibility in a fashion so as to j 
put key subordinates to me in positions of having group res- | 
ponsibility, and I wanted Mr. Johnson to have responsibility ' 
for coordinating the activities of the insurance operations, i 
which was another division, with Mr. Faggen’s operations, witli 
no intentions to supplant Mr. Faggen as the operating head of 
the actuarial business. Rather as a go-between, to get in¬ 
formation. to work With him. to be a go-between between the 
corporate officers and the actual operations. 

Q What happened after that? 

A Well, I had various communications with both Mr. 
Johnson, over the succeeding month or two. and with Hr. Faggen, 
and I found almost to my utter disbelief that Mr. Faggen not 
only would not cooperate with Mr. Johnson but he refused to 
teke his phone calls. He wouldn't even talk to him and give 
him a chance to see anything. I 

I 

I finally interceded and i talked to Ben Robinson ' 
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A Yes. Titan was a public company, and of course, as 
is the norm, we issued quarterly earnings statements to the 
public and those had to include earnings of all of our opera¬ 
tions, and we would get reports from Mr. Faggen telling us 
what the earnings of the operation were, and it was apparent 
from those reports tl.at his earnings were declining from what 
I had anticipated they would be. which is a level in excess of 
a half million dollars per year. 

I discussed that with Mr. Faggen from time to time. \ 
We had in fact discussions of the earnings of each division ' 
normally at almost every board meeting. The answer that I ! 

I 

usually received, and that Mr. Faggen gave to the board as 
well as to me, was that the costs of expanding the computer 
operations were high and that wo were undertaking new hardware 

t 

and computer equipment and that this was something like start¬ 
up costs for a new business, and 1 would say to him, "Well, 
but I understood we were already in this and that you had 
enough accounts to cover your expansion in computers and that 
there would be, if anything, minimum extra costs." lie %#ould ' 
say, "Well, but that isn’t the case. We have to have more 
computers and our expenses are high." and I never got any 
clear indication from Mr. Faggen or any suggestion that we 

were losing clients or that our income was —the income side | 
was having trouble, with one exception, which is, going back. 

i 
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if I might. 

K*flier I had been informed, I think around the 
beginning of '69, perhaps when I became a vice oresident and 
right after I went on the board, that two or three consultant 
emnloyeos of the Paggen operations had left and had stolen 
two or three clients of the ^aggen actuarial operations with 
them and had gone to Levin-Townsend, and that Mr. Paggen had 
directed Bon Robinson's firm to institute suit against Levin- 
Townsend, according to what Mr. Paggen told me. Mr. Faggen 
told me these clients were really not all that important, 
that it wasn't important that he had lost these particular 
actuarial consultants, that the clients that they took with 

them were marginal accounts, which weren't really profitable 
for the company, and that the results of the lawsuit would 
likely be then more profitable. 

And in fact, as I recall, around the summer of 
1969 we settled that lawsuit with Levin-Townsend, and the 
financing and actuarial operations, as I recall, received a 
substantial amount in payment, in settlement of that trans¬ 
action, and some of that, if not all of that, payment was 
taken into income during '69 and to some extent made the drop 
in earnings less precipitous. 

0 Now, in connection with these discussions about the 
loss of clients to Levin-Townsend, did you acquire knowledge 
of the loss of any other clients to other companies before the 
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loss to Levin-Townsend? 

A No. My conversations with Mr. Faggen about his 
business, particularly looking toward the acquisition and 


then after I was on the board and continued to have occasion-} 
al conversations with hin>, was always on the assumption, on 
his statements to the effect that the company was growing, 
was adding clients, that the only thing that was stopping j 
them from expanding further was that they did not go out | 
looking actively for more business, that they took in just thi 
business that came in through the door, and that they had no ' 
problem whatsoever with the loss of any accounts. 

Q Now. taking you past 1969 into 1970. would you tell , 
us all the conversations with Mr. Faggon you can recall on I 
the subject of his operations in 1970? 

THE COURT; Well, now, wait a minute. You can't 
quite literally mean that, Mr. Powers. i assume that he 

might have had a great many detailed conversations, and what 
do they do for your case? 

MR. POWERS; Conversations which dealt with either 
the earnings or the accounts or the auditing of the Faggen 
books. 

A As reports would come in from the Faggen Division, 
it was apparent— 

MR. COOPER; Your Honor, i don't know that any of 
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With Mr. Fag,e„ both at board ™.otings and otherw.aa, at 
private Meeting, at hi. office or Titan', office, or in the 
cour,e Of board Meeting,, and a, atateMcnt, would com, out 
Which would indicate that his earnings were continuing to 
drop, hi, explanation, to m, were alway, , 1 , the large 
aMount, being .pent i„ the coMputer area, in coMputer develop] 
-nt. etcetera, and ,a, the general bu.incs, downturn which ' 

generally seemed to be 

be falling off. and there was no suggestio 

Paggen a. to any particular probleM. in hi. operation, 

that would account for any reduction in it. earning,. ! 

0 Titan wa, having a lot of probleM, elsewhere at that ' 
time in *70, weren't they? 

Yes. The stock of Titan had fallen from approximate- 

ly 15, which is where it was • 

re it wa, at the tiMe the Faggen tran.actic 

was Made, to early l„o. to perhap. 6 or ,. and there wa, a ! 
treMendou. liguidity probl.M in the United state,, and Titan 
was having an extreMely difficult tiMe raisin, cash to 
finance its operation, and an extreMely difficult tlMe .ellmg 

o« it. paa.ive real estate in order to raise cash, because 
the real estate Marlcet was very difficult. 

so that at that ti». i had relatively personally 
Uttle tiMe to .pend with the Faggen operations. i wa. More 
concerned about all of the other aspect, of the coMpany. 
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2 

Q When did you cease to be chairman of the board of 

3 

Titan? 

• 4 

A I believe in approximately June of 1970, 

5 

Q And when did you leave the board of directors? 

6 

A Several months therertfter. 

7 

Q Now, up until the time you left the board of directoi 

8 

did you ever charge Mr. Faggen with having defrauded Titan in 

9 

connection with its acquisition? 

10 

A No. 

11 

Q Did you make any claim of fraud to any of the member^ 

12 

of the board of Titan up until the time you left? 

13 

A No, not that I can recall. 

14 

® the first time that you had a discussion on 

IS 

the subject with anyone in Titan on whether or not Faggen 

16 

had defrauded Titan in connection with his acquisition? 

17 

A Well, that's difficult to answer because broadly 

18 

speaking, as I saw the earnings drop and the problems develop. 

19 

I discussed the nature of these problems with various officeri 

20 

of Titan, including board members, and implicit in some of the* 

21 

discussions must have been a concern on my part as to whether 

22 

we might have been bamboozled. 

23 

On the other hand, there was no suggestion through 

24 

the time I left the board by me that I can recall that I had 

25 

any hard information or was making any suggestion really that 
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I thought that Titan Group had been defrauded. 


. 1B'.) 


MR. COOPER: 1 think that ought to be stricken. ! 
I move to strike it. 

THE COURT: I am afraid technically you are right I 

because I don't think that was the guestion. as I understood 
it, and i will so strike it. 

MR. POWERS: I am almost done, your Honor, one or 
two more questions. | 

the COURT: What 1 think he is tryrng to find out i] 

this, Mr. Kaufman. Did there cos» a tu«after you left, and 

gather you went back to the practice of the law after you 
left Titan— 

THE WITNESS: Yes. 

court: Did there co™e a ti„e when so^body 

representing the then Titan :nanage.ent had conversation, with 

you about perhaps making clai™ against „r. Paggen for viola- 

tions of lOb-’S or franri 

aud xn the inducement or whatever? 

THE WITNESS: Yes. ^ 

THE COURT: When-was that? 

THE WITNESS: While I was still on the board in 

1970 or Wl-i.. losing a little track here-Mr. Prankel asked 
to supply him with some information because he indicated 
that he was concerned about whether there might have been any¬ 
thing that he wasn't aware of as to why the Paggen operations ! 
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were doing so poorly. 

THE COURT: You say this was in late 1970 or perhaps 

early 1971? Frankel was your successor, was he not, as chair¬ 
man? 

THE WITNESS: Twice removed. 

THE COURT: In any event, was it late *70, early 

•71? 

THE WITNESS: I think it was in *71. 

THE COURT: All right. 

Anything else, Mr. Powers? 

Q Did you undertake to do a search of your files at or 
about that time? 

A About that time, somewhere around then. 

MR. COOPER: Early *71? I just want to get your j 

question, Mr. Powers. Early *71? 

MR, POWERS: No. I believe the investigation of * 

the files was late *71. But I am letting the witness testify. 

MR. COOPER: All right. 

0 Now, in that connection, did you do a fraud investi- 

. " I 

gation yourself? j 

A I don't know what a fraud investigation is. 

Q Did you do anything other than go through your files 

and supply copies of documents to Mr, Frankel? 

A That's all I did. 
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0 And at a subsequent point did you then meet with 

counsel for Titan who were preparing a lawsuit early in -727 
A Yes. 

Q Are you being paid for appearing by Titan as a wit- 
ness in these proceedings? 

A Yes. 

Q Are you being paid your normal law office hourly 
charges? 

j 

MR. COOPER: 1 object to the word "normal,- judge. ■ 
THE COURT. I think perhaps, since we don't know ' 

what those are, if you really want to bring this out. why I 

don't you ask him what he is being paid. 

0 What are you being paid per hour? 

A $108 per hour. 

0 Mr. Kaufman, did you have a dispute with Titan toward 
the middle and end of 1971 over the billings of your firm? 

A Yes. The dispute started somewhat earlier than that. 
But the answer is yes. 

Q would you describe that dispute to the Court and its 
resolution, please? 

A After I left the chairmanship and throughout the 
successors-the various successors to that position, and during 
the time while l was still on the board, there was some discus¬ 
sion as to Whether or not our legal fees were proper, had been 
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the proper amount. Nobody questioned that yfe had performed 
the legal services for which the bills were rendered. 

In the course of those discussions. i negotiated a 
settlement of a substantial portion, for virtually all of 
those fees, with the then chief executive officer, a Mr. 

Harry Rosen, who was represented in that negotiation by a 
then additional member of the board, Robert Doll, who was an 
attorney, and we settled upon a note to be given with instal¬ 
ment payments to my law firm for those legal fees, and I was 
then continued to be employed by Titan for various legal 
matters on the West Coast for which I billed additional legal 
fees, vrhich to some extent were paid. 

When Mr. Frankel became chairman of the board, after 
some small amounts on the notes and/or additional legal fees 

were paid, he raised a question, two questions basically, one 
as to the propriety of the amount of those legal fees and, twc, 
as to the possible involvement in our firm in a conflict-of 
interest situation involving a transaction with Fresno land, 
or land near Yosemite. 

Q Did you ultimately settle that dispute? 

A Yes. 

Q Did you make any agreement in connection with the 
settlement of that dispute to appear as a witness in the case 
against Mr. Faggen? 
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A The subject never even came up. ! 

Q Did you reach any understanding to testify in these 
proceedings with Mr. Frankel or with anyone else in Titan ‘ 

at the time you settled the disputes that your law firm was ! 
making? 

A I was neither asked to make such an agreement nor wa* 
there any suggestion of that, and I made no such agreement. 

MR. POWERS: Thank you. j 

THE COURT: 11 o’clock tomorrow morning, gentlemen. 

(An adjournment was taken to Thursday, February ' 

21, 1974 at 11*00 A.M.) i 


I 
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Titan group, inc. 

v«. 72 Civil 1797 

HAROU) FAGGEN 

February 21, 1974 
11:40 A.M. 


(Trial resumed.) 

EDMUND MARVIN KAUFMAN, resumed. 

MR. POWERS: Your Honor, may I respectfully ask the 

Court's permission to ask a few more questions of Mr. Kaufman* 
I want to correct one factual matter. i 

THE COURT: All right. Go ahead. 

MR. POWERS: And bring out another item. 

DIRECT EXAMINATION CONTINUED 
BY MR. POWERS: 

Q Do you recall testifying yesterday, Mr. Kaufman, as 
to the dates when you left the board of Titan Group and do yoi 
wish to state anything else on the subject of the date when 
you left the Titan board? 

A Yes. I think I— 

MR. COOPER: If your Honor please, I object to the 

form of that question. 

THE COURT: Yes. I am inclined to agree. 

MR. POWERS: Let me rephrase it, your Honor, to 

avoid any bickering. 
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Q Mr. Kaufman, would you state for the Court the date 
you left the Titan board? 


I 

A I believe it was approximately in the spring of 1971, 
shortly after Mr. Frankel became chairman. 

Q And will you state to the Court the date when you 
were asked by Mr, Frankel to make a search of your files with 
respect to the Faggen acquisition? 

A 1 believe that was approximately the fall of 1971. 

THE COURT: We covered this yesterday, Mr. Powers. 

MR. POWERS: I think he was unsure on the dates and 

they were earlier. 

THE COURT: That's what I have in my notes: The 

fall of 1971. 

Q Now, Mr. Kaufman, would you state your educational 
background to the Court, please? 

A Yes. I was a graduate with a Bachelor of Science in 
Business Administration from U.C.L.A. in 1956, graduate of the 
California Law School in 1959, member of the California Law 
Review. That's my educational background*. 

Q What was your first law firm position, Mr. Kaufman? 

A I was hired in 1959 as an associate at the law firm 

of Irell £■ Manella in Los Angeles. 

Q Have you been associated with that law firm ever 
since 1959? 
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A Yes, I have. 

Q Are you a partner in that law firm? 

A Yes, I am. I've been a partner since 1964. 

« 

Q Have you ever ceased being a partner in that law 


firm? 


A Never. 


Q How many lawyers are in that law firm? 

A Approximately 60. 

Q Is there a seniority ranking with respect to the 
partners in the law firm? 

A Generally, yes. 

Q What is your seniority ranking? 

A I'm approximately the fifth ranking partner in the 


firm. 

Q Can you tell the Court how many corporate acquisitiot 
you've ^worked on in your years as a lawyer? 

A I would say somewhere between 3 and 4 hundred. 

Q And can you tell the Court the nature of the clients 

that you've represented in connection with this work in the 
acquisition field? 

MR. COOPER: I object to the form of that question, 
your Honor. 

MR. POWERS: Let me rephrase it. 

Q Can you describe the clients that you've represented? 
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MR. COOPER: I object to that. 

THE COURT: Yes. i don't think we need to get into 

that. 

0 Mr. Kaufman, have you lectured on the subject of j 
securities law or acquisitions? I 

I 

A y.., many time, at various tax institute. throu,hout 
the country, including the N.v.u. Tax Institute, the southwest, 
the northwest, the S.C. Tax Institute, the Tulane Tax Institute, 
various P.L.I. and York Law Journal institutes, and others. 

Q Now, Mr. Kaufman, since leaving the board of Titan. ' 
have you had occasion to review any financial or other factuai 
materials on the Faggen companies? j 

A Yes, several times. 

Q What is the nature of the material you have reviewed? 


A I have reviewed financial data and various schedule, 
of financials and other information that are part of the 

motion papers before this Court in connection with affidavit, i 
etcetera. 

Q Have you reviewed material with respect to the loss 
of clients in the Faggen Companies? 

A Yes. I examined a schedule of lost clients. 

Q NOW. Mr. Kaufman, l take you back to October of 1948. 
Based upon the fact, which you now know about the Faggen Com- ! 
panics. What effect, if any, would those fact, have had on 

I 

t 

I 

tOUTNCHN OItTMICT COUNT NCNONTCNt. U.4. COUNTMOUtC I 










gpd~123 Kaufman-Direct ^ ^ 

your discussione as to price for the Faggen Companies? 


MR. COOPERt I object to the form of that question. 

THE COURT: Sustained. 

Q Mr. Kaufman, do you have an opinion as to the price 
that you would have offered to pay for the Faggen Companies ir 
October of 1968. based on the facts you now know about the 
Faggen Companies and the negotiating standards in the acqui¬ 
sition field vdtich you were employing at that time? 

MR. COOPERt Objected to. your Honor. 

THE COURTt Sustained. 

j 

] 

Zjet me advise you, Mr. Powers, very swiftly and 
surely that I want no roll-up opinions, particularly as after 
the evening recess, this is totally unnecessary. 

What it really comes dosm to is your asking him to, 
after the fact, tell this Court how to decide the case in his 
opinion. I don't wish to criticize the witness at all, but 
that's totally uncalled for. 

MR. POWERS: Your Honor— 

THE COURT: This Court has got to decide it. I 

might readily change places with Mr. Kaufman, but I can't do 
that and I am not about to let you do it, cither. 

MR. POWERS: Sir, my motive in going into this area 

was not that. 

THE COURT: I am not interested in motive. I am 
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telling you succinctly this is not a proper question in the 
context of this case, and l most assuredly thin;, n. is un- 

I 

called for this late in the examination of this witness. : 

MR. POWERS: The purpose, sir, if i could just stat<! 

it on the record— 


THE COURT: The purpose is clear. 

MR, POWERS: The materiality. 

THE COURT: Please, Mr. Powers. Let's not argue. 

I want no roll-up opinion evidence of this kind, which goes 
to the core of the issues in this case. i want no after-the-' 
fact opinions by this or any other witness. 

MR. POWERS: With that admonition. i have no 

further questions of the witness. Thank you. 

THE COURT: Mr, Cooper. 

CROSS EXAMINATION 

BY MR. COOPER: 

Q Mr. Kaufman, I take it from one of your answers giver 
this morning that you had occasion to read your deposition, 
your affidavits,vfhich you made in this case prior to your 
testimony today? 

A Yes. 

Q And yesterday? 

A Yes. 

Q Would you keep your voice up. please, Mr. Kaufman? i 
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A Yes. 



Q And in connection with your testimony prior to your 
deposition, you had read the affidavits both of yourself and 
Mr. Prank, had you not? 


A I read Mr. Frank's affidavit last quite some time ago. 
Q I am thinking now as of the time you were deposed. 

A Oh. as of the time l was deposed? Yes. I believe I 

read a draft of Mr. Frank's affidavit by that time. 

Q And you had also read Mr. Frankel's affidavit? 

A I believe so. 

Q Now. prior to testifying now. did you have occasion 
to read the testimony of Mr. Frank, which he gave on dcpositicjn? 
A No. 

Q Did you have occasion to review his affidavits? 

A No. 

Q Did you have occasion to read the testimony of Mr. 
Franks1? 

i 

A No. By testimony, you mean under deposition? 

Q Yes. 

A I may have glanced at it. But, if i did. it was qui 
a while ago. 

Q Did you have occasion to read Mr. Faggen's depositioi 
A Only parts of it. 

Q Do you know which parts? 
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A I Ju.t glanced through it and leafed through part, 
of it. The thing, that loohed intere.tin, to me, l read. 

Q When was that done? 

A Thi. „e.X, Within the last 3 or 4 days, primarily 
I believe to .ome limited extent on Monday evening and to 
atome limited extent on Tuesday. 

0 Did you read the proposed findings of fact and con¬ 
clusion. of law that were submitted here by both parties? 

I A No. 

Q You heard my opening statement the other day? 

You were in Court, weren't you? 

A Yes. 

0 Now, in 1969 and 1970, Mr. Kaufman, from what you 

testified to yesterday, i thinh you suggested that in that 

period of time you felt that Mr. Paggen was not cooperating 
with you, is that correct? 

A That is correct. 

0 During that same period of time 

a.j.wvi or Lime, Titan was undergoin< 

a very severe liquidity crisis? 

^ Yes, that is correct. 

Q What part did the Yosemite acquisition play in that 
crisis? 

A I think a very substantial part. Titan had put a 
.iqnificant amount of dollar investment into that project i 
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without having recovered any or virtually any of it. 

Q At- a matter of fact, in 1970 it tried to take a 
$2,600,000 write-off for that loss, didn't it? 

A I recall some such number. 

Q And that was while you were chairman? 

A That is correct. 

Q Did Mr. Robinson have anything to do with that gem 
of an acquisition? 

A He was the chairman— 

MR. POWERS: Object, your Honor, to that type of 

question. 

THE COURT: I would ask Mr. Cooper to restate the 

question. 

Q Did Mr. Robinson have anything to do with the Yose- 
mite acquisition? 

A Yes. 

Q He brought it to Titan? 

A No. 

Q Who brought it to Titan? 

A Mr. Richard Gunther. 

Q Did you represent Gunther? 

A Me, personally? 

0 Your firm. 

A Yes. In a limited capacity, as tax counsel. 
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Q As a matter of fact, it was your representation of 
Gunther by your firm that gave rise to Mr. Frankers claim 
against your firm in 1971, isn't that so? 

A I don't know what was in Mr. Frankel's mind. 

Q Well, weren't you told at the board meeting in May 
of 1971, when you made application for your legal fees, that 
there was a claim against you and your firm for the activitie^ 
which you had had in the Yosemite acquisition? 

A I was told that* there was consideration being given 

to making a claim and that before such a claim would be made 

that Titan's board wanted additional information from us. I 

They wanted us to aaswer a variety of questions propounded to i 

us so that the Titan board could determine whether such a j 
claim should be made. j 

0 You knew at that time, didn't you, that you were ther 
in a dispute with respect to your fees with Titan that had 
arisen as the result of your representation of the Gunther 
group in the Yosemite transaction? 

A No. I don't recall any dispute as to our fees which 
arose out of our representation of Mr. Gunther, and in parti¬ 
cular. we did not represent Mr. Gunther in the Yosemite trans- 
action. 

Q Well, without having Mr. Gunther in the Yosemite trans 
action, you knew that your fees were being questioned because , 
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of your activities in the Yosetnite acquisition, isn't that 
so? 

A I knew that there were two questions, if you charac¬ 
terize them as such, that were being put to me simultaneously 
and that in that sense they were related, but I did not know 
that one arose out of the other. 

Q You didn't know that one arose out of the other? 

A Yes. The question as to my fees seemed to revolve 
around the question as to whether they were fair fees given 
the fact that some of the work was done at a time when I was ! 
on the board and an officer of Titan, and therefore there was 
a question raised as to the reasonableness of the amount of 
those fees. 

Q By the way, ’c ur firm had received several hundred 
thousand dollars of fees during the period 1969-1970, hadn't 
it? 

A I would say during the period 1968 through '70. 

Q. Well, did you receive any fees other than the $4,500 
fee that you got on the Faggen acquisition in 1968? 

A I don't recall. I haven't reviewed our schedule of 
legal actions. 

0 Well, in any case, between the time that you became 
a director, in December of 1968, and the time that you left 
your chairmanship in July of 1970, there were several hundred • 
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thousand dollars of fess, correct? 

A That is correct, 

Q Now. these fees were being collected by your firm 
during the same period of time that Titan was going through 
this liquidity crisis? 

A That is correct. 

Q Do you recall in your status report of July 1970 
you voce pointin? out to the board the severe liquidity crisis 

that had been developing during the period of your chairran- | 
ship, isn't that so? { 

A That is correct. Excuse me. Mr. Cooper. I'm | 

accepting your characterization or your use of the words, 
liquidity crisis." I'm not sure that you necessarily mean 

the same thing by those words that I would mean or did in fact 
mean a.t that time. 

0 Well, I am reading to you from the minutes of the ; 
meeting of July 15, 1970. First of all, i show you this and 
ask you if you saw this. 

MR. POWERS: Shouldn't wo have that marked, Mr. 

Cooper? 

MR. COOPER: I am going to, yes, 

(Pause.) 

A I believe I've seen this. | 

1 

e 

MR. COOPER: I offer it in evidence, your Honor. 
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MR. POWERS: No objection, your Honor. 
(Defendant-8 Exhibit A wa8 received in 


180 


evidence.) 

MR. POWERS: Your Honor, at thin point would it ma)u 

».n.« for nu. to nK,v. that all affidavnt. and all exhibit, to 
th.m that hav. b.en .ubii.itted in th. ca.e to date in the 
ration for .unwary :ud,.»nt and thereafter .hall be deemed 
P.rt of the record in the ca.e, and would thi. then be con¬ 
venient for reference from thi. point forward? 

THE COURT. That i. perfectly agreeable with me a. | 
long a. it i, acceptable to Mr. Cooper a. well. j 

MR. COOPER: My difficulty with that i. that I may 

waive cro.. examination by doing that and thaf. precl.ely 

What I don't want to do with re.pect to certainly one witnc. 
in there, and that i. Mr. Hatcher, if he i. going to upp, ar, 

THE COURT: oh, no. I think maybe you and l mi.- 

under.tood what Mr. Power, i, aaying. 

I think he 1. offering to etipulate that all documentn 
oth8r than affidavit8— 

MR. COCPER: In that case. i an perfectly willing to 

agree. 

THE COURT; —be deemed part of the record. 

MR. POWERS; I n g© further and stipulate that all 
aHidavit. of all parti., who made affidavit, who appear at 
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this trial shall be deemed part of the trial record. 

Mr. Hatcher doesn’t work for Titan any more, so he 
is not going to appear, and there will be other live witnesses 
on that issue. But the affidavits of everybody else who is | 
going to appear should he made part of the trial record. 

THE COURT: So, in other words, you would exclude 

Hatcher? 

MR, POWERS: Yes. But all of the exhibits and all 

of the other affidavits come in. 

MR. COOPER: I have no objections to that. Judge. i 

THE COURT: All right. Then we'll so regard the | 

.situation in view of the stipulation. I 

BY MR. COOPER: 1 

I 

Q Now, Mr, Kaufman, you previously road this, haven't 
you, this exhibit? 

A Which one? 

Q Exhibit A in evidence. 

A What is that? The minutes you just handed me? 

Q Yes. 

A I believe i probably read it at one time. 

Q Take it and let’s be sure. (Handing.) 

In July of 1970, didn^t you report to the directors 
of Titan that Faggen operations were profitable for that year? 

* 

MR. POWERS: Objection, Mr. Cooper. You gave the 
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witness something to read and he is trying to read it. 

0 Take a look at pag^ 2. I direct your attention to 
page 2. 

MR. POWERS: Fine. 

A You are talking about page 2 of the exl^ibit attached 
to the minutes, not the minutes themselves. You don't mean 
the minutes themselves. 

Q I'm talking about this page. ^ 

A Oh. this one? Of the minutes. 

(Pause.) 

Well, by implication. I said what you said, l | 

I 

said, and 1 quote: "He did not think." meaning me. the chair¬ 
man. "that the Faggen Companies would be able to make enough 
profit to pay the interest on the debentures." 

Q I understand that. But they were profitable, weren't 

they? 

A In the sense that they were apparently making some 
profit, yes. 

Q Did you know how much? 

A I probably knew at the time. 

Q You haven't gone over any financial information as 
to what the Faggen Companies earned in '69 and '70. did you? 

A Oh, yes. 

Q Prior to testifying? 
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A Prior to testifying, yes, IH'J 

Q But before we leave that exhibit, you stated that ' 
were it not for the expansion into data processing, they 
would have been more profitable, isn’t that so? 

A Well. I’ll read what I said: "He qualified this 

I 

statement by stating that the Faggcn organization’s decline 
in earnings was attributed to the decisions to invest in 
that organization's future in the data processing area." 

Q And this followed an April 1970 estoppel letter 


which was issued by Titan on the Faggen notes, was it not? 

MR. POWERS: Object to the form of that question, 
your Honor. Whatever the letter is. it is. if ho wants to 
put it in evidence— 


MR, COOPER: It is in evidence now. your Honor. It 

is part of the appendix. Your Honor, on page 111-A and 
112-A of the appendix, there are references to the estoppel 
letters. 


Q I show it to you. Mr. Kaufman, and ask you if you 
.j^call these estoppel documents being sent out. 

A 1 have since heard of this having been sent, although 
1 m not sure I heard it in the form of an estoppel letter. 

I don’t offhand know what an estoppel letter is. 

Q Well, read it. 


Yes. I’ve read it. I did not either sign that lette^ 
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2 

nor do I recall discu.aing it before it went out. And as to 


3 

when I learned that it went out, it was sometin*. i belieue. 


’ 4 

after it was sent, as far as 1 can recall, it doesn't stand 

1 

5 

out in my mind as having been something that l ever personall 


6 

attended to. 


7 

Q I*m reading from page 500 of your deposition, Mr. 


8 

Kaufman. 


9 

"Q Are you aware that on April 10th of 1970, 


10 

Titan issued an estoppel certificate on a $1.5 million 


11 

worth of notes? 

1 

12 




"A I don't know the date. i understood that 


13 

such a thing happened. Yes." 


14 




Do you recall that question being asked and that 


15 

answer being given? 


16 

A Yes. It strikes me as what i just said. 

1 

17 

Q Well, in any case, you knew it at or about the time. 


18 

of the issuance, didn't you? 


19 

A I may have known it about the time or shortly there¬ 

i 

1 

20 

after. somewhere around that time. 


21 

0 During the period of 1969 and 1970 — withdrawn. 

i 

22 


1 

i 


In 1969. were you instrumental, did you participate 


^ 7A 

in the acquisition of the Sovereign Construction Company. 

f 

1 

iA 

which was Mr. Frankel's company? 


2S 




A Yes. 
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Q And during 1970 and during 1969. do you recall thet 

Mr. Feggen's coMpar.ies were called upon for c.>.h for Titan? 

A 


Q Let me rephrase it. Are you aware. Mr. Kaufman, that 
in 1969 and 1970. the Titan, the Harold Faggen Actuarial 
Company, turned over to Titan $750,000 in cash? 

A I can't answer that question yes or no. Mr. Cooper. 
I'll try to give you as accurate an answer_ 

Q No. if you can't answer it yes or no. that is suffi¬ 
cient for me at the moment. 

Are you aware—reading from 240 and 241-A. Mr. 
Powers-are you aware, Mr. Kaufman, that a Mr. Daniel Hatcher,' 
who had been an officer of Titan, had submitted an affidavit | 
in this Court in which he says. -Titan apparently received a 

total of approximately 9750,000 in cash in 1969 and -70 after 

It was operating the Paggen Companies as wholly owned subsi- 
diaries of Titan.- 

Are you aware of that? ' 

A Am I aware that ha said it in his affidavit? | 

0 First, lefs do it that way. Are you aware that he 

said it? 

A Yes. 

0 Are you aware that it was done? ! 

i 

A I told you I can't answer that yes because there, are : 
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implications in your question which suggest something other 
than the true facie. 


Q Just answer my question yes or no. Was it done? ! 
MR. POWERSt I object to the tempo of this question¬ 
ing and to the hectoring tone that my colleague, is now taking, 
THE COURT: Well, let's not be too overly concerned 

about that. What I am really interested in is in hearing what 
Mr, Kaufman knows about this. 

L<«‘t*s go back. 

I 

A» 1 unvarstand it, Mr. Kaufman, are you saying that' 

you navar knaw that Mr. Hatchar said this in this affidavit? i 

i 

THE WITNESS: Oh, no, no, I read Mr. Hatcher's 

affidavit, your Honor, and l am aware that he said approxi¬ 
mately the quoted words. < 

THE COURT: Well, now, aside from what Mr. Hatcher 

said, do you know of your own knowledge whether or not Titan 
received about $750,000 in cash after it was operating the 

Faggen Companies as subsidiaries and generally speaking within 
the two years, '69 and *70? 


THE WITNESS: Your honor, when we acquired the Fagge 

Companies, it had a substantial amount of liquid securities. 
Treasury bil.’.s, Triple-A Bonds and the like, and it was under¬ 
stood that they would liquidate those securities as fast as 
possible so as to have that cash available to Titan. 


n 
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NOW, , b.a.ve that i„ the months after the ac,ui.i- 
« and to some extent, or perhaps entirely, during 
the time that 1 was chairman, we proceeded to liguidate many 

of those securities and to utilir. n,. , „ . 

o utiliae the cash m Titan's opera- 

tions. 

NOW, 1 don't recall whether the securities were re¬ 
moved and sold hy Titan, whether they were first sold hy 

Paggen and the cash remitted. All I'm re,i. 

I m really saying is that 

Paggen did not have that hind of cash when we acguired them 
or at any time other than through the liguidation of the se¬ 
curities, Which w. caused to be liquidated. j 

the COURT: Let's i 

t 8 see If we can cut through all of 

this. „y geastion simply is. from whatever source, whether it 

h. by sale of securities or whatever, did the Titan company 

recexve approximately WSO.OOO in cash or other asset, during 

the two year, in question, 1969 and '70? 

the WITNESS! I believe so, your Honor, somewhere 
I in that neighborhood. 

the COUNT! purther. i would lihe to Know, do you 
have any hnowledge a. to whether or not Titan later received 
another sum of about 9103,000 from out of the Paggen Companies. 

the witness, I may have had knowledge at the time, 

your Honor, but i don't rocs'i 

ivca..l the exact dollars that were in 

fact received. That sounds to me lik. , 

iiKe very reasonable. 


lij.j 
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THE COURT: I am reading from the Hatcher affidavit, 

I'm sure you understand. 

THE WITNESS: Yes. 

MR. POWERS: Your Honor, j still stipulate that 

whatever factual statements are contained in the Hatcher affi¬ 
davit on numbers are conceded facts here, and there is no 
issue between the lawyers on that subject. 

MR.COOPER: Your Honor, there may be some issue. j 

THE COURT: Well, in any event, you are not bound ' 

by this. He Is only saying he offers to stipulate. But for- 

I 

give us for interrupting. Let's go on to something else. j 
BY MR. COOPER: 

Q Mr. Kaufman, are you aware that Mr. Hatcher said in 
his affidavit that Titan got, in addition to the $1,300,000 
in securities which Titan took right after acquisition, an 
additional $933,000? Are you aware of that? 

A On top of the— 

0 On top of $1.3 million. 

A No. I don't recall that, if it is there, then i 
read it. But I don't recall that. 

MR. POWERS: Your Honor, I object to an inquiry 

which is supposedly based on the Hatcher affidavit which is 
misstating the amount. The Hatcher affidavit said Titan ac¬ 
quired a total of no more than a $1,075,000 in securities. it 
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doesn t say a million three. So he is assuming a fact con¬ 
trary to the affidavit he is apparently quoting from in his 
question. 

MR. COOPER: I am not assuming any state of facts 

apparently contrary. i am only asking him whether he knew 
that there were securities which were taken at the time of 
acquisition, were converted to Titan's use. and in addition 
to those securities, the value of which i think everybody 
will concede very shortly was a million three, in addition to 
that, there was another $933,000 taken out. 

A Are you asking me whether i was aware that in fact 

there was approximately $2,200,000 removed from the Titan 
Companies? 

Q Precisely. 

A Then the answer is no. 

Q All right. You knew about one million three when 
you took it over, didn't you? 

A No. I thought I knew the approximate amount of 
liquid securities that Titan operations had. and a million 
three sounds to me i^He certainly a ballgame figure. 

Q You even testified to it. didn't you? Didn't you 
testify in your deposition that there was a million three 
in securities? 

A I said that sounds to me like approximat:ely the nunO) 
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Q And there are attached to these affidavits. Mr. 
Kaufman, on Mr. Faggen's affidavits, receipts signed by Mr, 
Russo. You remember him. don't you? 

A Yes. 

Q He was working for Titan at the time? 

A Briefly, vrhile l was there. 

Q And he was one of the financial people, wasn't he? 

A Yes, sir. 

Q And there are receipts here—i refer you to Exhibit 
H, page 101 to 110, of the receipts for all of the securities 

by Titan, which have been evaluated at approximately 
$1,300,000? 

MR, POWERS: Objection. 

Q Inclusive of Treasury bills which were received at 
the same time. 

MR. POWERS: I object to the form of the question. 

He is again referring to a schedule. There is no evaluation 
on that schedule. This whole issue here is the difference 
between valuing the securities as at September 30, the cut¬ 
off date for the closing, vihich gives a $1.1 million valuatior 
and the $1.3 million which he would like to put on it. And 
the exhibit he is quoting from in the question doesn't have 
a value in it, your Honor. 

THE OOURT: I can't answer that because I don't knov 
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what he is quoting from. 1 / 

MR. POWERS: It is Starting 101-A through 110-A 

of the binder which your Honor has before him. and that is an 
inventory of the securities. 

THE COURT: Well, in any event-- 

MR. POWERS: There is no value in it. 

MR. COOPER: Judge, i’ll establish the value. All 

I wanted to get from him is the fact that the^e securities 
were turned over and that he had appraised that during the 
course of negotiations of $1.3 million. 

i 

A I did not appraise anything during the course of | 
negotiations. I merely looked at schedules. 

Q I show you this, Mr. Kaufman, and ask you if you saw 
this auditors' report for the Faggen Division for the period 

in question, dealing with the valuation of those securities? 

(Handing.) 

MR. POWERS: I object to handing the witness an 

unmarked document, characterising the document in the questior, 
and then asking the witness to answer it based on that"charac¬ 
terization. There is a procedure for marking a document, shoe ¬ 
ing it to the witness. 

If you vrant to introduce it, then we'll look at it ard 
see if it is proper evidence. i object to his doing that, 
your Honor. 
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2 

THE COURT: 1*11 deem this as Defendant's Exhibit 


3 

B identification. But whatever the characterization, Mr. 


4 

Kaufman, do you recall ever seeing this before? 


5 

THE WITNESS: I can't tell, your Honor. During the 


6 

course of my association with Titan, l saw perhaps hundreds 


7 

of financial statements from divisions and this is a typed 


8 

financial statement, and I may have seen it or I may not have 


9 

seen it. I really don't recall. 


10 

I don't know what this is other than that it is a 


11 

typed financial statement of the Faggen Divisions. I don't 


12 

know who this was prepared by, whether it was given to the 


13 

Titan officers, whether it was prepared by our Titan Groups' 


14 

own financial staff, i don't know. 


15 

Q By the way, Mr, Kaufman, in addition to having a law 


16 

degree, you also took and passed the examination for a C.P.A., 


17 

didn't you? 


18 

A Yes, sir. 


19 

MR, COOPER: May I mark it for identification? 


20 

THE COURT: Defendant's Exhibit B for identificatioi 

XXX 

21 

(Defendant's Exhibit B was marked for identi- 


22 

f ication.) 


23 

MR, COOPER: May I call upon counsel, in coniiec- 


24 

tion with our subpoena, for counsel to verify this exhibit 


25 

against the financial records which we have subpoenaed in thii 
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case? Would you please verify that against your financial 
records which were under subpoena? 

MR. POWERS: I have no way of verifying this against 
financial records in this Court today. i didn't know which 
financial records you wanted. Whatever it is you would like nje 
to do with it, maybe i can stipulate. 

MR. COOPER* Is that a fair and true representation 
of the financial statement on the Faggen Divisions as of the 
date which appears on there? 

MR. POWERS: Who prepared this? 

MR. COOPER: Submitted to Titan by Titan's auditors.! 

MR. POWERS: I've never seen this before and I have 

no way of answering you. 

MR. COOPER* All right. Then, if you can't by the 
next time you return, can we have that verified against Titan' 
financial records? They are under subpoena. 

MR. POWERS: Can we have a copy of this so I can havle 

something to work on? 

MR. COOPER: All I want verified at the moment is jusjt 
the valuation of securities. 

Ae COURT: But he says he can't. So let's not de¬ 

base that further. i will ask that you both try to check this 

out. There must be some way of doing it. But it can't be doni 
at this very moment. 
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2 

What i8 the date repreaented on that, Mr. Power8? 

3 

MR. POWERSt It 8ay8 Faggen Division, Individual and 

4 

Combined Balance sheet, December 31, *68, at September 30, 

5 

1968. 

6 

THE COURT: All right. Let's move along. 

7 

BY MR. COOPER: 

8 

Q Do you remember these questions being asked of you 

9 

and these ansi^rs being given, Mr. Kaufman, page 439: 

10 

"Q I don't want to go over ground we covered last 

11 

time. Specifically, what I'm getting at in my questions 

12 

to you now, Mr. Kaufman, is that the purchase price j 

13 

which yqu finally agreed upon was $5.5 million. 

14 

"A In convertible subordinated debentures. 

15 

"Q But you immediately got $1,300,000 out of those 

16 

companies. 

17 

"A More than that, I thought. 

18 

"0 Immediately? You did later on. 

19 

"A I don't recall the exact number. 

20 

Q You got $1.3 million out of those companies 

21 

and the securities %i>hich you acquired. 

22 

"A I was well aware or that." 

23 

Did you make those ansvwrs to those questions? 

24 

A Yes, i,ir. 

25 

C All right. 
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MR.POWERS* Your Honor, May i respectfully ask Mr. 
Cooper to read into the record the next question and answer, 
which makes v*hat was just read not misleading, to save me the 
time of doing it on redirect, while the Court's attention is 
directed to that particular page of the deposition? i think 
a misleading excerpt has been read by leaving out the next 
(question and answer. 

THE COURT* That is up to Mr^ Cooper, if he 
doesn't want to read it, you can read it later. 

MR, POWERS* Thank you. 

(Pause.) 

MR. COOPER* The next question is what you want me 
to read? Line 12? is that what you wane me to read? 

Mr, POWERS* 12 through 18. 

MR* COOPER* Oh, no. If you want to, you can read 

that. 


Mr. 


Kaufman, were you aware.that Titan's annual repoJt 


for 1968 showed an operating loss of $102,OQO? 

A Well, whatever it showed, i was aware of it at the 

time. 

Q Well, you've reviewed the financial information just 
before you came to Court, you said that? 

A No. I didn't review Titan's annual report for 1968. 
Q All right. Here you are. Take a look at it first. 
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Then I'llotfu: it in evidence. (Handing.) 

A I'm sorry* but %diat was the question? 

Q Was there an operating loss in 1968 reported of 
$ 102 * 000 ? 

A I don't see that. No. 

Q What is the operating loss? 

A It seems* if I read this correctly* it seems to roe<—> 
you are using the vrord "operating." That word isn't used in 
here particularly as I look at it quickly. But the income 
before extraordinary items was $2*809*000. That is the 
positive number. Then there %rere sosm extraordinary items* 
provisions for reserves for decline in market values of 
assets* coming down to a net incosM of $1*356*000. 

Q Are you reading from the same thing I am reading 

from? 

A This is the one you gave me. Here is 1968: Incoms 
Before extraordinary items* $2*809*000. 

Q You are reading from the '68. All right. 

Now* I show you* and hold on to this* the 1969 report 

I 

and ask you if on the '69 report it shows $102*000 net opera¬ 
ting loss. From operations for 1968. 

MR. POWERS: Didn't you swan '69? 

MR. COOPER: Mo. For '68. 

A For '68. Oh* yes. That's %d)at this report shows. 
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2 

Q Okay. That's the 1969 report showing both '68 and 


3 

'69. 


4 

A Yes. Retroactively pooling in post'68 transactions. 

1 

t 

5 

Q Okay. You mean .'68 transactions. 


6 

A No. Post*^8 transactions. 


7 

Q What does it show for 1969 operations? 


8 

A An income from operations before Federal income 


9 

taxes? 


10 

Q Yes. 


11 

A Of $3,529,000. 


12 

MR. COOPERt I offer the '69 report into evidence. ! 

13 

MR. POWERS: No objection. 


XXX M 

(Defendant's Exhibit C was received in evidence.) 


15 

THE COURT* This is the 1969 annual report? 


16 

MR, COOPERt Yes. your Honor. 


17 

Q Were you aware. Mr. Kaufman, that so far as the 


18 

Paggen Company divisions were concerned that for the year 196« 


19 

their gross income was $1,068,811? 


20 

A For the full year 1968? 


21 

Q Yes. 


22 

A I don't know if i ... .v.r aware of that exact flguo 

m 

23 

t waa aware that their grom, income wa. in the r.n 9 . of a 


24 

million dollars. 


25 . 




MR. POWERS* Objection. I move to strike both the 
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question and tha ans%»ar bacausa it is nislaading. I think 
Mr. Coopar %#as saying gross ravanuas. Ha said gross incona 
and tha witnass noddad his haad and said yas« gross incoM of 
about a siillion dollars. So wa hava a nislaading question 
and an inaccurata rasponsa. 

MR. COOPERi I an looking for gross ravanuas. 

A Gross ravanuas is %duit I intandad. 

Q You wara awara that thara wara gross revenues in 
tha Faggan Co8q>anias in *68 of a $1,068,811. 

A Yas, approxiaataly. 

0 Do I racall you tastifiad yastarday, Mr. Kaufman, thiit 
tha aamings of tha Faggan Coiq>anias had declinad after they 
becasw part of Titan Group? 

A Yes. That's my recollection. 

Q Did 1 also undark.tand you to testify that the level 
or voluBM of business had fallen off after tha Faggan Conq>ani«s 
had become part of tha Titan Group in *69 and *70? 

A No. I talked, I baliava, about loss of clients, i 
don't recall %«hathar X specifically had in mind whether tha 
gross ravanuas as a number had or had not declinad. In other 
irards, I knew that expanses had gone up and certainly thara 
aara some ravanuas being produced, or I assuMd thara wara 

t 

sosw ravanuas being produced from tha data processing opara-t 

/ i 

tionh,t-which may-hava bean loss contracts for all I know. I 
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I mean I don't know. But I don't recall specifically answer¬ 
ing the question as to whether that number, the gross sales ox 

I 

revenues, had or had not— 

Q In other words, what you are saying is, in answer to 
Mr. Powers' questions yesterday about a possible loss of 
clients, and as a matter of fact even this morning some ques¬ 
tions were att^pted to be elicited, you didn't mean to infer 
from that that there had been any loss of revenue if there hac 
been any loss of clients, did you? 

A Oh, there was a loss of revenue if there was a loss i 

I 

of clients, actuarial revenues. I 

Q Is that what you meant to infer? 

A Certainly. A loss of revenue means a loss of clients. 
As to whether or not the revenue lost from a loss of actuarial 
clients was compensated for at the gross sales line by addi¬ 
tional revenues from some other source,*! don't Know, but I 
do know that a substantial part of the both revenues and 
bottom line for 1969 were from the settlement of a lawsuit 
with Levin-Townsend, were in my mind discounted as being, 

you know, in settlement of a lawsuit and not the normal— 

0 That settlement amounted to some $260-odd thousand, 

right? 

A That seems to be it. 

Q Are you aware that revenue for 1969 was $1,204,341? I 
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A Including— 

Q Including the Levin-Townsend? I'm sorry. Without 
Levin-Townsend. I*m sorry. Without Levin-Townsend. Are you 
aware of that? 

A No. 

Q That is just from fees. 

A No. 

Q You are not aware of that. Are you aware that in 
1969, in addition to the revenues from fees for the actuarial 

division, there was a $35,000 payment, which was the amount 
which Mr. Faggen was paying into the Faggen operation from j 

his professional accounting fees? 

A No, I didn't know that much of the specifics. 

Q Then you don't know that the total amount which 
was received in that year was $1,204,000 exclusive of the 

Levin-Townsend settlement, do you? 

A I presume inclusive of computer services as opposed 
to the actuarial services. 

Q I'm talking now only of the Faggen Divisions' gross 
income. 

A Yes. But that would have Included to an increasing 
extent— 

0 Gross revenue. I'm sorry. 

—the data processing services, as well as actuaria 
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Q Okay. Are you aware that in 1970 the gross revenues 
were $1,366,000? For 1970, from fees and retainers? 

MR. POWERS: I am going to object to this whole 

line of inquiry where he states very complex figures as if 
they are matters of fact and puts them on the record so that 
they take on some evidentieury connotation when he is not 

I 

supplying any financial exhibits to establish them, and then 
asks the witness was he aware of them as if whether he was 

aware of them or not they are true and they are facts that 

should go into the tryer of facts' consideration of the 

issues here. If he wants to put in exhibits on these and 

¥ 

then ask questions, I have no problem. 

THE COURT: Well, 1 would certainly suggest that 

I agree with you in part. I can't imagine this witness has 
total recall of these figures, Mr. Cooper. . 

MR. COOPER: I don't expect him too, your Honor. 

The purpose of this question was that the witness already 
testified yesterday about a loss— 

THE COURT: No, no. I understand that point per¬ 

fectly. We've driven that home with a pile driver. But 
I'm only commenting on the objection of your opponent, and I 
think a lot of time could be saved from your viewpoint if you 
want to get him to identify some of these financials, and 
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either use th«n to refresh his recollection if that's what 
you want or else offer them in evidence. 

MR. POWERS: My problem is I have reservations over 

the accuracy of his statements without seeing a document. 

THE COURT: Mr. Powers, rather than argue with the 

Judge, did you hear what 1 said? 

MR. POWERS: Yes, sir. 

THE COURT: I suggested that he use the documents. 

MR. COOPER: Your Honor, I can perhaps expedite this. 
I have %diat are ledger sheets from the Faggen Companies for 
the periods in question, worksheets, rather, and during the 
lunch hour, perhaps Mr. Kaufman can look these over. 

THE COURT: I had thought that you would agree that 
we would finish Mr. Kaufman before lunch. Number One, and. 
Number Two, if these are documents which he hasn't even seen 
before, then my idea I think comes apart at the seams. 

MR. COOPER: Judge, I don't know whether he has seen 

than before or not. I think they were reports which were sent 
to him. 

THE COURT: Well, be that as it may, we are just 

%f 2 is^ing an awful lot of time, and 1 rather think that it is 
becoming clearer and clearer that we are doing no more than 

that. 

Why don't we get on to something else that he does 
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know about. 

MR. COOPER: All right. Judge. 

! 

Q Mr, Kaufman, between May of 1971 and the fall of 
1971, there is no question that you were in a dispute with 
Mr, Frankel regarding your fees, was there? 

A There was no question, 

Q And there was also no question that in that period 
of time, Mr, Frankel was making claim against you in connec¬ 
tion with activities that you had conducted in the Yosemite 
transaction, isn't that true? i 

i 

A Well, I don't mean to sound evasive in any respect, { 

i 

Mr, Cooper, but as a lawyer, I'm reluctant to answer that 
question yes or no because when we discuss a potential claim, 

I don't consider that as a claim made against me. There was 

a discussion of whether or not a claim might be made, and 
various questions were propounded which I and my firm answere3 
And no claim was in fact made. 

Q Generally, leases were exchanged, weren't they? 

A Of course. 

Q And you were holding some notes of Titan for fees 
and you had bills for fees at the time, didn't you? 

A That is correct. 

Q And the total came to $133,000? 

A Yes. 
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Q And— 

I 

A Approximately. 

Q All right. Now, then, at the time that you had this 
outstanding claim for your fees, do you recall that you sat 
down with Mr. Frankel sometime in September of 1971, and at 
the same meeting at which he discussed his claim against you 
for Yosemite and you discussed your claim for fees, there was 
a discussion with respect to his potential claim against 
Faggen? 

A I don't recall whether or not all of those items 
were discussed in the same meeting, as you put it, nor do I 

recall what meeting you are referring to. I had numerous 
meetings with Mr. Frankel in Los Angeles as well as in New 
York, and also numerous phone conversations as well as con¬ 
versations with other members of the board, and 1 recall that 
during the approximate fall of 1971, I was asked to examine 

my files and I was aware that Titan Group was interested in 

at least investigating whether it might have a claim against 
Faggen. And that occurred during or contemporaneously with 

peurt of the discussion over our fees and the Yosemite item. 

Q Do you recall this question being asked of you and 
this answer being given, page 97t 

”Q In the course of discussing the potential 
litigation and the settlement of it, Mr. Frankel also 
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1 

2 

raised the question with you about the pending claim 


3 

against Mr. Faggen, isn’t that so? 


• 4 

A Apparently so^ although I have no clear re¬ 

1 

! 1 

5 

collection of it. In fact^ I have no recollection that 


6 

he did. But he may have." 


7 

Do you remember that answer being given? 


8 

A Yes. That sounds approximately correct. But in 

1 

9 

the course of it, what I understood you to mean is during th< 

1 

10 

time and during those discussions the Faggen matter was 

1 

11 

raised. 

1 

12 

Q Yes. 

1 

13 

A Okay. Well, I thought your question was whether at 

1 

14 

a particular meeting that these two things were mentioned ani 

i 1 

15 

this was also mentioned. I don't recall any particular thim 

1 

16 

Q Mr. Kaufman, in 1969, you became chairman in April? 

1 

17 

A Yes. 

1 

18 

Q Vice President in February? 

1 

19 

A As I recall. 

1 

20 

Q I show you this paper, and £ ask you if you recogn 

zel 

21 

this as the Titan proxy statement for 1969? (Handing.) 

1 

22 

A Yes, sir. 

1 

23 

MR. COOPER: I offer it in evidence. 

1 

24 

MR. POWERS: No objection. 

1 

XXX 25 

(Defendant's Exhibit D was received in -evidence.) 
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Q Mr. Kaufman, as chairman of the board, did your law 

firm prepare that proxy statement? 

A I don't recall. In May *69, it is very likely. We 
certainly reviewed it. 

Q Were you aware of the language in the proxy statemenj 
Mr. Kaufman? 

A You mean at the time it was prepared? 

Q Yes. 

A I would think so. 

Q And did you see in that proxy statement, as one of 
the notes to the proxy statement, on page 3— 

A One of the notes to the financial statement? 

Q No, the proxy statement. The footnote, page 3, 
there appears this statement: 

After describing the number of notes given to 
Mr. Faggen: "The amount of convertible notes delivered to 

Mr. Faggen was arrived at as a result of arms-length negotia¬ 
tions between the parties, with each side separately represen¬ 
ted by counsel, based upon the financial condition and past 

earnings history and after a thorough investigation of the 
business and assets of the companies acquired from Mr. Faggei^, 

Now, at the time that that was prepeured, did you 
raise any objection to that language being put into that 
proxy statement? 
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A I don't recall having raised any objection. 

Q Mr. Kaufman, at the time that you first met Mr. 
Powers, that was in April of 1972, isn't that so? 

A That sounds approximately correct. 

Q You had never seen, prior to that meeting, the 
exhibit which is attached to the complaint, and which we've 
designated as the pro forma and which is marked in evidence 
on this case as Exhibit 3, prior to that date, had you? 

A I would have to see what it is you are asking me 
whether I had ever seen. 

Q This. (Handing.) 

A No, I don't recall ever having seen this. 

Q Now, then— 

A This specific typed version in this exact form. 

Q You had never seen—not only hadn't you ever seen 

that, Mr. Kaufman, which is the exhibit attached to the com¬ 
plaint, but you had never seen a 4-year presentation, had you^ 

A I think I had seen prior tax returns, and I think 
I had been told what the numbers were for prior years, and 
whether I had seen a 4-year presentation prior to the time 
of my meeting with Mr. Powers, 1 think I probably had prior 
to that time in some form. 

Q Had you ever seen anything prepared by Mr. Faggen of 
a 4-year presentation? 
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^ Wall, whaf I would havo seen would have been normall 
typewritten financials, and I wouldn't have normally known 
who prepared them as opposed to who put the data together for 
them to be prepared. 

Q Well, in any case, Mr. Kaufman, the particular sub¬ 
ject that we are talking about, which is Exhibit 3 in this 
case, you had never seen prior to April 1972. 

A I don't recall having seen it. And if I had seen it 
it just didn't stand out in my memory. 

Q All right. And you looked at the draft of the com¬ 
plaint, which was in Mx*. Powers' possession when he first saw 
you, didn't you, in Aprio of 1972? 

A I think so. 

Q And I believe you testified that the complaint 
accorded with your recollection, didn't you? 

A I don't know what you mean by "the complaint accordec 
with my recollection." 

Q Didn't you testify at page 23 of your deposition that 
when you saw the complaint, it accorded with your recollectio: 

A Well, I think what I testified to was that the matte] 
alleged inthe complaint were either consistent with my re¬ 
collection or that certainly I couldn't say they were 
inconsistent. 


Q All right. Let me read you this question and answer. 
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"Q Did you make any observation with respect to 
whether any of the contents of that complaint accorded 

with your recollection or didn't accord with your recol-i 
lection? 

"A Yes, ray observation was that a substantial 
part of the contents of the complaint were in accord 
with my recollection. 


Did you state that any part of it 


was not in 


your recollection? 


A I don't believe so. There were parts to which' 
I had insufficient knowledge to render an opinion on. i 

Q Do you know specifically what they were? 

"A I would have to review the complaint and see. 

But I don't recall reading anything with which I took 
issue or I thought fhe facts were otherwise." 

Do you recall those questions being asked and that 
answer being given? 

A Yes. That's what I just said. 

Q Now, Mr. Kaufman, when you took a look at that, 
one of the items you had to see was Paragraph 11 of the com¬ 
plaint, wasn t it, which said, on page 10—A of the appendix. 
The net asset value of the Faggen Companies was as of the 
date of acquisition no more than approximately $1.2 million, 
and as a direct result of the false and misleading selling 
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MMorandum r«li«d on by Titan.- atcetara. atcatara. 

You knaw %#han you lookad at that that you had takan 
out $1.3 nillion in aaaats not nacaasary for tha oparation of 
tha buainaaa at tha tiiM of acquisition, didn't you? 

A I don't put thosa two togathar as baing (1) aithar 
in conflict, or (2) at tha tima i first mat with Powars. i 
had not raviawad my filas in tha kind of datail that I hava 
sinca. and my racollactions in soma araas wara nowhara naar 
as claar as thay ara now. But. I don't evan raad thosa two 
things as baing in conflict. 

Q In othar %ford8— 

A And by tha tima wa withdraw assats from tha Paggan 
®P**f*tio**s. ha had baan a part of Titan Group for soma tima. 
had accumulatad soma additional monias. tha stock markat 
valuas had changad on his sacuritias. Wa didn't sail many 
of tha sacuritias for months aftar tha acquisition was mada. 
Tha dollars wa withdraw wara not nacassarily in pracisa ra- 
latlonship to valuas that %irara prasant six months praviously. 

0 Mr. Kaufman, all I askad you was tha statamant that 
appaars in tha complaint %#as. "tha nat assat valua of tha 
Paggan Companias %#as. as of tha data of acquisition." not 
or anything alsa. "no SK>ra than approxlMtaly 
$1.2 million." And you knaw that as of tha data of acquisi¬ 
tion. you had sacuritias which wara not nacassary for tha 
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operation of the business of $1.3 million, didn't you? 

A I don't know how to answer that because I don't see 
those two as being in conflict. 

Q Nr. Kaufman, one of the reasons for acquiring the 
Faggen Companies vras because of the fact that Titan did not 
have a good cash flow position in 1968, isn't that so? 

A That probably was present as a reason, among many 
others. 

Q And you had meetings with Mr. Block in California 
back in the summer of 1968 with Mr. Frank, didn't you, discus* 
sing the Faggen acquisition? i 

A Yes. 

Q Before you even met Harold Faggen? 

A Yes. 

Q And you knew, when you discussing with the Bloc) 

group, that there was a $1.3 million pool of securities of 
liquid assets that you wanted to get ahold of in this acqui¬ 
sition, didn't you? 

A I think at that time all I knew was that the Faggen 
operations were profitable and had a significant net worth. 

f 

I don't think I Icnew the details of any pool of securities 
and I don't believe, vrhen I discussed with Nr. Block, that 
either of us ever mentioned— I can't recall a mention of the 
fact that we would like to get ahold of $1.3 million or any 


•OUTNtNN OISTRICT COUNT RCNONTCNt. U.«. COUNTNOUM 
T.Ol rv HOilANr Mrm ynmff u y rn i 







, i 


V > 


•t .• 


M I U 

gpd-163 Kaufman-Cross 

number of securities. I certainly wouldn't pay §5.5 million 
for $li3 million in securities. 

MR. COOPER; I move to strike. 

Q Just answer my questions, please. Mr. Kaufman. 

Mr. Kaufman, when you met with Mr. Faggen on 
September 6. l believe you testified yesterday that that was 
the occasion on which Mr. Faggen had handed you a paper. whi< 
is marked in evidence now. and on which these various figures, 
I believe it is Exhibit 1—that those papers were handed to 
you on the date of September 6? 

A I th'^ught they probably were. i wasn't—I didn't 
specifically recall whether l received them precisely on that 
day or shortly thereafter. But l thought.my best recollec¬ 
tion is. that they probably were handed to roe on that date. 

Q Do you recall your testimony. Mr. Kaufman, at page 

229; 

"Q Was the exhibit designated Exhibit 40. your 
affidavit*—^Which is the same as Exhibit 1 here in 

this case—"given to you at your meeting?" Referring 
to the meeting of September 6. 

"MR. POWERS; The question has been asked 
and answered. 

"A At or prior. i think so. 

"Q I want to get it done. 
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"MR. POWERS: You ar« talking about the second 


meeting now. 

"MR. COOPER: The first meeting. 

"MR. POWERS: The testimony before was that the 

adjustment sheets to the income tax return %ras given 
either between the first and second meeting, or at the 
second meeting. I don't recall. 

"THE WITNESS: Maybe earlier. I think bet%^en.'^ 

Do you recall those questions being asked and that 
answer, those answers being given? 

A Generally. 

Q So, as of the date of the deposition, your testisony 
was that the exhibit was given you between the first and the 
second meeting, isn't that so? 

A I think my testimony was that it may have been given 
to me at the first meeting, it is likely, or I think it was 
given to me between the first and the second meeting. 

Q Well, at page 230, Mr. Kaufman, you go on to say: 

"But the substance of it was known to me in the 
first meeting, the substance being the bottom line. 

"Q The bottom line with respect to what Mr. Paggen 
wanted for the deal? 

"A No. The bottom line with respect to %#hat the 
alleged earnings of the Paggen Companies were, as well ai 
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I undarstand your concern, by the way, that's 


obvious. 


MR. COOPERt Your Honor, I don't want to burden 
this, but I have eight pages of deposition in which the wit¬ 
ness has testified that the only recollection he has of that 

'"^te the discussiors dealing with the various parameter 


s 


of price. 


THE COURT: Fine. But that is not this question. 

This question, as Mr. Powers points out, I believe has been 
put to the witness now three or four tiroes. That doesn't 
exclude you from going on to reading him something he said on 
his deposition in the general area. I quite agree. That to 
me is a different matter. 

MR. COOPER: Thank you, your Honor. I will do it, 

then. 


Q Mr. Kaufman, do you recall that you were asked at 
your deposition to tell us—it begins at page 219. I am try¬ 
ing to synthesize this--to tell us what you remembered of that 
meeting of September 6. Do you remember that? 

A Yes. 

Q And do you remember that all you told us, having gone 
through ten pages of testimony, dealt only with reference 
to the notes which appeared on the back, or on your sheet, on 
your pages, as to what transpired at the first meeting? Do 
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you recall that? 


MR, POWERSt I object to the form of that question. 

He is asking the witness to summarize ten pages of deposition. 

THE COURTt I am afraid that 1 will have to agree 
with that, Mr. Cooper. You will have to select portions to 
read to him. Or else,if you would like, and even better, you 
can show him the transcript pages you are referring to. 

MR, COOPER: Well, l will start with page 220, your 

Honor. 

"Q Before you complete your answer—excuse me, Mr. 
Kaufman—-I vrould like you, if you can, to give us the 
substance of the conversation and identify what you said 
to whom and %diat the party responded rather than a sum¬ 
mary, if you can, of what transpired. 

"A I don't think l can do that, Mr. Cooper, because 
I don't have that kind of memory. I think I have a very 
good memory for substantive facts, but I have never 
attempted to cultivate a memory which would enable me 
to give the kind of response you have just asked for. 

I know in substance what was discussed at that 
meeting, but %<ho said what in response to which question, 
I don't know. 

"Q If you can, then, give us the substance of what 
you said at that meeting of what transpired. 


•OUTMKNN OItTRICT COURT RCRORTCRt. U.S. COURTHOUK 
rv wr.w h v rn ? 















gpd-168 


Kaufman>Cross 


"A What transpired at the meeting is that I was 
introduced to Mr. Faggen and Mr. Faggen gave ire a 
general indication of the nature of his company and 
the nature of the industry. He mentioned other trans¬ 
actions which he had contemplated and negotiated in a 
sense or had been offered. We discussed the reasons 
why it would make sense for Faggen to get together with 
Titan, in general what motivated Mr. Faggen to sell his 
company and what motivated—what might motivate Titan 
to buy his company. 

i 

"Q Would you tell us what the substance of those 
conversations were? 

"A I*m giving them to you. 

"Q You are just summarizing subject headings. 

"A Give roe the one you want and i*ll give you that 

one. 

"Q Except that you are giving me subject headings 
without telling us specificallywhat was discussed. 

"A Mr. Faggen indicated to me the name of his 
company, how many employees he had, where they were 
located, who they serviced, the kind of customers t»^y 
had, how significant particular customers were, his 
plans for the future generally and with particular refer¬ 
ence to his increasing activities in the computer servici 
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area, his having had discussions with other companies 
looking toward a possible acquisition of Faggen by them 
or with particular reference to Levin-Townsend and to 
Diebold, and the fact that they had apporently in some 
form offered him a price which was in the seven or 
$7.5 million range, his desire not to go to either of 
those companies for, to some extent, personal rec^sons. 

"l recall Mr. Faggen indicating at that meeting and 
subsequent thereto also that he had a personal feeling 
of strong animosity toward Diebold. I don't recall | 

specifically why he did not want to go to Levin-Townsend 
"The indications to me were that the prices offered 
were basically acceptable. So that I knew at that 
moment that a price in cash currency of $7- to $7.5 - 

million was clearly acceptable to Mr. Faggen. That 
was "his asking price," and for the purpose of that 

meeting, we discussed his long relationship with Mr. 
Robinson and how highly he thinks of Titan, that there— 
I recall his making comments that theretofore he would 
not have approached Titan because he didn't know where 
it was going, whether it was good, you know, a viable 
company for the future, but that with the new management 
emphasis on acquisitions and program of growth that he 
felt that his company would fit well with Titan, and he 
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looked favorably upon a possible merger with Titan. 

"We generally had a very friendly discussion. I 
was impressed by Mr. Faggen's apparent sincerity and 

honesty, and if you have any other specific questions, 
perhaps I can answer them." 

Now, did you discuss—do you recall, Mr. Kaufman— 

were those questions made of you and was that your answer? 

A Yes. 

Q Well, now, you went into the question what would be 

a 

done if Titan acquired the company? i 

I 

A You have to be more specific. I 

I 

Q All right. Then, I'll ask you the question— 

THE COURT; Mr. Cooper, would you brook an interrup¬ 

tion here for lunch? 

MR. COOPER: Surely. I would welcome it. 

THE COURT; We'll resume at 2:15. 

Two administrative matters. You and Mr. Powers might 
think of whether or not you would like tc bring in Mr. Benja¬ 
min Robinson tomorrow morning at a quarter of ten. 1 think 
we might get a lot done at that time. There will be interrup 
tions because I have scheduled matters, but they won't be ver; 

many. There have been some cancellations for the first part 
of the morning. 

The second thing 1 want to bring to your attention 
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is that that criminal case which I told you about, which I 
was hoping there would be a disposition without a trial, 

apparently will not be disposed of without a trial, so I will 
have to start that on Monday, since 1 made that commitment 
long before I ever heard of Titan Group or Harold Faggen. 

But you think about tomorrow morning at a quarter of 
ten and let me know. You don't have to let me know now. 

Have lunch, and then we'll discuss it later. 

MR. POWERS: My problem is that I called Robonsin's 

office and said 3 for tomorrow, and he may have committed the 
morning because I jumped again and opted for 3 as soon as I 
knew your views yesterday. I'm fine for tomorrow morning, 
and I'll call him again and s'ee if he is available for 9:45. 

(Luncheon recess.) 
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AFTERNOON SESSION i 

2:15 P.M. 

EDMUND MARVIN KAUFMAN, resumed. 

CROSS EXAMINATION CONTINUED 
BY MR. COOPER: 

Q I believe I was questioning you, Mr. Kaufman, with 
regard to what transpired at the meeting of September 6. 

And in lieu of going through this thing laboriously, 
will counsel concede that in the questions asked of the wit¬ 
ness between pages 219 and 230 as to what transpired at the 
meeting that the witness did not state that there was any 

discussion with respect to adjustments? 

MR. POWERS: I can't state that, Mr. Cooper. I 

would like to stipulate to anything I can, but I haven't read 
it. 

MR. COOPER: Would you take the opportunity to read 

it so I can continue? And maybe we can get that concession. 
MR. POWERS: ' Sure. 

(Pause.) 

Q Mr. Kaufman, did you make a recommendation to the 
Block group, following the initial meeting with Mr. Faggen, 
that this company be acquired? 

A There was no Block group to which I could ever make 
recommendations, in that the people who bought stock together 
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which I assume is who you are referring to as the Block group, 
%rere a diverse number of people and never had meetings. 

Q Well— 


A And I did not make a recommendation to them in writir 
or orally, certainly in the sense that you mean it, I believe. 

Q Did you make a recommendation to Mr. Frank and Mr. 
Robinson, after the first meeting, that this company be ac¬ 
quired? 


g 


A I discussed it with them, and I think I was general!^ 

! 

affirmative, based upon that first meeting. i 

Q Does that mean yes, that you made such a recommenda¬ 
tion? 

A In general, yes. 

Q All right. Now, you made that recommendation without 
having any four-year projection or retrospective projections 

of what these companies' earnings would look like if they 
had been acquired by Titan back in 1965, isn't that so? 

A My recommendation, as you put it, was not an order 
that it be done, but a suggestion that based upon information 
which had been imparted to me and subject to that information's 
accuracy that the transaction be acquired. 

MR. COOPER} I move to strike, your Honor. 

Q I asked you only if you made that recommendation bas<d 
only upon earnings figures that you had for that one year. 
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A No, I made that recommendation based upon all of the 
facts that had been given to me by Mr. Faggen and others about 
operations, not just on the basis of any one fact 
but on the basis of the earnings for the one year, my know¬ 
ledge that the earnings will be increasing— 

Q All right. 

A F tee _. 'a. 

Q But you didn't have four-year figures at that time, 
did you? 

^ 1 don t recall specifically having four—year numbers 

in front of me at that time. 

0 Now, this memorandum that you received from Mr. Fag¬ 
gen, when you got it at the first meeting or after the first 
meeting, you described that as a document which was vague in 
concept, wasn't it? 

A In what context? 

MR. POWERS: Are you referring to a deposition? 

A (Continuing) Certainly in some respects, it may be. 
In other respects, it is quite clear. 

Q Now, after having stated earlier that you had made 
a recommendation to Mr. Robinson and to Mr. Frank, you also 

I 

had reservations about this transaction, didn't you? j 

A Yes, I believe 1 have reservations about every trans¬ 
action of major magnitude. 
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Q But you did have one in connection with this trans¬ 
action. 

A Perhaps more than one. 

Q And this occurred at or about the time after the 
first meeting, correct? 

A I think—well, you are suggesting that the first 
meeting somehow raised some reservations, and I'm suggesting 
that it wasn't that simple, that I had certain reservations 
and continued to have certain reservations about that as wellj 
as almost every acquisition I've ever been involved in. 

Q Did you question Mr. Paggen as to the adjustments? 

A I think at some point we had some minimum discussion 

about those adjustments. 

Q Did you say that the adjustments are not clear? 

A Did I say that to him? 

Q No. Did you say that in your testimony? 

A Oh, I don't recall. 

Q All right. I'll ask you the question. 

Page 291: 

"Q Beyond simply listening to Mr. Paggen with res¬ 
pect to the adjustments shown on Exhibit 4, did you en¬ 
gage in any questioning of Mr. Paggen as to those adjust 

ments? 

"A I think so. Yes, I think we had a discussion 
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about them. I don't recall how extensive. The adjust¬ 
ments shown are not necessarily all clear but also not 
necessarily terribly complicated. 

"Q And— 

"A And 1 assume they would have been expanded upon 
ultimately and explained. I was primarily accepting the 
bottom line." 

I 

Do you recall those questions being asked of you 
and those answers being given? 

A Yes. ' 

I 

Q All right. Do you recall testifying* page 297: 

"Q So that as far as you were concerned, when you 

came to the price, you were using this document which 
was vague in concept. 

"A Don't overdo that. I mean, I understood it. 

It wasn't fully definitive.* 

"Q It wasn't fully definitive and it was something 
which required further explanation? 

"A It required it to the extent that one would deem 


the material to get further explanation." 

Did you make those answers to those questions? 

A Yes. 

0 And then did you make any attempt to verify what thosj* 
adjustments were, which required additional investigation? 
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A That was not my function, Mr. Cooper. 

Q Well, did you make a recommendation to anybody that 
they check into those adjustments? 

A I recommended that the matter be placed in the hands 
of competent counsel. 

Q* Did you tell anybody in competent counsel's office 
that you had relied upon a piece of paper in which adjustments 
which were not definitive and which required further explana- 
tion~did you tell that to anybody in counsel's office? 

A Mr. Cooper, after the— 

Q Just answer my question yes or no, please. 

A No, I can't answer that question yes or no. 

Q All right. Then let me rephrase it. 

I'll get back to that in a minute. 

Mr. Kaufsian, I believe you testified yesterday that 
after you met with Mr. Faggen at his office on October 2nd, 
that thereafter you went with Mr. Faggen and Mr. Frank and 
thereafter you went back to Mr. Robinson's office, where you 
met Mr. Robinson, do you remember that? 

A Yes, to the best of my recollection. 

Q When you say t the best of your recollection, do 
you have a clear recollection of it? 

A I have a clear recollection that shortly thereafter 
1 spoke to Mr. Robinson. Whether I went immediately from Mr. 
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Faggen's office directly to Mr. Robinson’s, or stopped to 
have lunch first or whatever, i don’t recall. But I do re 
call talking to Mr. Robinson shortly after meeting with Mr. 
Faggen. 


Q When you say talking to him, you mean talking to 
him in person? 

A I think so. 

Q Did you know that October 2nd was Yom Kippur? j 

A I’ve been told that several times since, and I must 
have knovm it at the time. 

Q Did you know that Mr. Robinson was not in his office | 

I 

and would not take calls on that date from anyone? j 

A Well, if that's the case, then I must have talked to 
him the next day. 

Q All right. You also have some time sheets— 

A But I don’t know that, Mr. Cooper. i mean 1 am 
accepting what you are telling me. 

Q All right. I’m also telling you, Mr. Kaufman, that 
testified on the deposition that you keep meticulous noter 
of your meetings and telephone calls, don’t you? 

A 1 don’t believe I said that. 

Q You don't? 


A No. 


Q Page 8: 
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"Q Do you have any records of those meetings?" 

These are dealing with meetings with Mr. Powers. 

"A Not with me. But I record rather meticulously 
my meetings as well as most phone calls cn iwy time 
sheets.” ^ 

Do you recall that question being asked of you and 
that answer being given? 

A Yes. But I think you are pulling it out of context. 
I said a lot more than that, such as I am not careful always 
to put things in the right time slot, that 1 just make sure 
that I account for that amount of time but not necessarily at 
the time that is so stated. 

Q But, in any case, you do keep records of the time 
vrhether you entered it on that day or not. 

A Yes. 

Q Now I suggest to you, Mr. Kaufman that—have you got 
the time sheets with you? 

A No. 

MR. COOPER: They were subpoenaed. 

MR. POWERS: Don't you have copies of any time 

sheets? 

MR. COOPER: I'll use those. I was wondering if 

he had them. 

(Pause.) 
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Q If you take a look at your time sheet, Mr. Kaufman, 
which is marked on your deposition, I ask you if your time 
sheet shows any record of any meeting with Mr. Robinson at ' 

I 

any time on October 2nd. 

A This is not my time sheets. That is a handwritten 
schedule where at a very early stage, when 1 was—and this was 
not even prepared at anybody's request, as 1 recall—I merely 
went through some time records, by no means in detail, and 
picked up a bunch of notations that I thought would be useful 

in connection with whatever testimony I might have to give. ' 

! 

And the reason you have these is because you asked ! 


for all of my files that I examined in connection with giving 
my deposition, so you were given this. But this is not my 
time sheets. 

Q All right. But on that sheet, there is no reference 
to any meeting with Mr. Robinson, is there? That was your 
reconstruction, isn't that so? 

A Yes. 

Q And there is nothing on there about a meeting with 
Mr. Robinson, is there? 

A No. “ 

MR. COOPER: 1 would like to have that marked, if 

your Honor please. 

Vfhile counsel is looking at that, shall I proceed 
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with the questioning, your Honor? 

THE COURTt Just a minute. 

Perhaps you had better. I don’t know what is going 
on here, but apparently they have not seen this recently. 

MR. CCX)PER: Any objection? 

MR. POWERS: No. 

MR. COOPER: That is in evidence. 

(Defendant's E.diibit E was received in evidence.)' 

THE COURT: Have you got anything else, Mr. Cooper? 

MR. COOPER: Yes, your Honor. I wanted to question 

the witness. 

THE COURT: Surely. 

Q Mr. Kaufman, do you recall, at pages 425 and 426, 

427 and at page 447, I went through with you your time sheets 
and asked you what your entries were with respect to the 
Titan-Faggen acquisition. Do you remember that? 

A Yes, generally. 

MR, COOPER: If counsel will follow me, perhaps we 

can have a concession on this: That from September 7 up to 
December 3rd on your time sheets, there was not a single entry 
related to Mr. Robinson. 

A I think that is incorrect, Mr. Cooper. On the 
summary which you just took back from me, i just happened to 
note a phone call to Ben Robinson on 10/18. 
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Q Well, I'm talking— 

A I'm otherwise certain that you are incorrect in 
various respects because l believe 1 told you— 

Q Mr. Kaufman, just let me ask my questions, then. 

I'll take you through your deposition point by point. 

MR. POWERS: I think the witness should be perroittei 

to finish his answer subject to a motion to strike if it's 
inappropriate, without interruption by counsel because he 
doesn't like what is being said. 

THE COURT: Well, I quite agree. But I didn't 

understand it. 

Did you finish, Mr. Kaufman? 

THE WITNESS: No, I did not. 

THE COURT: Then please finish. 


A The one point I wanted to make was that at that poin 
in the deposition where he asked me to tell him about the 
time indicated on my time sheets chargeable to the Faggen 
acquisition, I believe I made it quite clear that in many 

meetings, phone calls, etcetera, I discussed a variety of 
n'atters and which item I may charge a particular hour or 

quarter-hour to is essentially an arbitrary one, and that it 
is very likely that in many time sheets I would have talked 
to Ben Robinson about six matters, one of which was the Faggei 
•natter, without any indication of that on my time sheets. 
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Q Mr. Kaufmant page 423, do you recall these questions 
being asked of you and these answers being given: 

"Q In between August 21st and December 2nd, do 


your time sheets reflect the various occasions on which 
you had any conferences or did amy work in connection 

with the Faggen transaction? 

"A I told you roy time sheets reflect a numerous 
amount of time spent on Titan where it was not necessari 
keyed to the Faggen acquisition. But, as I say, during 


y 


conferences and phone calls I frequently talk about 
several things. Like on August 22nd, I had a conference 
with a couple of my partners, and I spoke to Jerry Block. 
I know this says "conference. Quality Construction ac¬ 
quisition." That doesn't mean in the course of that 
conversation I didn't also talk about the Faggen acqui 

sition. 


"Q vrhat I really want to know, Mr. Kaufman, is 
do your time sheets or will your time sheets show, and 
can you give us a summary of the specific entries deal¬ 
ing with che Faggen acquisition?" 

Page 424: 

"A I told you that it will give some indication. 


but very often the reference will not be too inclusive. 
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and I can tell if I spent any time on Faggen acquisi¬ 
tions— " 

I 

MR. POWERS: Excuse me. It says "I cannot tell." 

^ (Reading) 

"A I cannot tell if I spent any time on the Faggen 
acquisition during that period of time. 

"For example, August 29, I have a phone call 
from Ben Robinson and we discuss Sam Bergman's problem. 
Now, that doesn't mean that we didn't also discuss the 
Faggen matter. We may well have. But I don't recall. \ 

I 

1 

I don't mention it in a particular block of time, six ] 

i 

I 

matters. 

"Q All I want to know, Mr. Kaufman, lunderstand 
your testimony to be that notwithstanding the absence of 
an entry in your time sheets, that doesn't necessarily 
exclude the possibility that you did have some discussior 
or did have some work done in connection with Faggen. 

All I want to know,however, is what days on your time 
sheets do actual entries appear with respect to Faggen. 

•'A I am sure, as I say, I can have my secretary 
go through these and summarize all the time spent on 
Titan during this period and what the entries were and 
I will have her do that. On all of those sheets on 
September 7, 'Titan-Faggen acquisition, conference Tony 
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Frank, 45 minutes.' 

# 


"O And that is September 7? 

"A September 7. September 6. These are just 


out of order. Titan flight to New York. That is on 
the Faggen acquisition. Apparently I was coming here 
for that. Later in the afternoon, conference with 
Aronson and Faggen at Ben Robinson's office.” 

That is September 6th. On September 8th; 

"Calls to Tony Frank and to Harold Faggen at 
eight in the morning. That is L. A. time. So it would 
have been eleven o'clock New York time. That is Sep¬ 
tember 18th. 

"On September 20th, conference with Tony Frank. 

But it doesn't say what itwas about. This is mescel- 
laneous, which means I covered numerous matters. 

"On September 27th, time charged to Faggen deal, 
conference with Tony Frank." 

MR. POWERS: Do you want him to continue with thi^? 

MR. COOPER: (Reading) 

"A On September 30th, call to Mr. Faggen later 
in the evening, conference with Tony Frank. 

"On October 1st, conference with Mr. Prank and 
Mr. Aronson and Mr. McIntyre. He was the vice presi¬ 
dent of Titan at the time. 
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"On October 2nd, Titan-Faggen acquisition. 

"This says, 'Examining Data. Call to Faggen and 

1 

afternoon conference with Bernacchi.' I have given ! 

you that. I'll give you a complete summary. 

"Q Give me the next week. 

"A October 3. Well, October 3rd. 

"'Charge to Stewart Mechanical acquisition.' I 
have, 'Conference with Stewart People, Doll and Tony 
Frank.' I was with Tony. 

"On Saturday, October 4th, just miscellaneous— «i 

i 

MR. POWERS: You jumped over a line. j 

I 

MR. COOPER: "We may have discussed the Faggen 

matter. ' 

I 

I 

"On Saturday, October 4tli, just miscellaneous, 
examining data, and then later in the day, Faggen acqui¬ 
sition. Call from Gerald Block on October 5th. 

"On October 7, conference with Werner Wolfen, one 
of my partners, re Faggen acquisition. Tliat is what I 
mean. Some of my partners may have time on October 8, 
Titan-Faggen acquisition. Call to Tony Frank and 
examining data. 

"October 20th, Titan-Faggen acquisition, confer¬ 
ence with Dick Bernacchi, Bernacchi being one of my 
associates and now a partner. . 
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2 

"Q In the week between October 2nd and October 9th, 


3 

you spoke to Tony Frank on October 7," 


4 

THE COURT: For the longest time, i haven't under¬ 


5 

stood any of this and the reason is, as the reporter says. 


6 

impossible. And I really question what you are trying 


7 

to do with this kind of thing. You've got to articulate it 


8 

because the trier of the facts doesn't understand, it is a 


9 

total washout as far as I am concerned. But, more importantly 


10 

than that, given the habits of we lawyers, no record can be 


11 

made of it. And that's just totally debilitating. It is a 


12 

waste of time. 


13 

This case has cost you people a fortune already, and 


14 

I submit to you that it is time we started cutting down costs 


15 

a bit, and I can think of nothing more improvident than having 


16 

a reporter unable to hear you. 


17 

I realize that the last thing you are worried about 


18 

is whether the judge hears you or not, but even that might 


19 

be of some significance. 


20 

Forgive me, the last is perhaps a joke. But I'm 


21 

quite serious about the first. 

i 

22 

MR. COOPER: Judge, I don't relish-- 


23 

THE COURT: I know you don't intend it. I am trying 


24 

to tell you, to reinforce what the reporter says to you. It 


25 

sounds like gibberish to us. 
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And, of course, you don't mean that. t^4«i 

Now, let's go back. 

MR. COv)PER: Beginning at page 445. I have taken 

you up to Octobex* 9th. 

Q The reason I'm asking the question, so you under¬ 
stand from that, it sppears that the last communication 
that you had in connection with the Faggen matter prior 


to its actual closing was on October 24. 

I don't know whether this is exhaustive and 

whether I stopped and whether there were subsequent tiroes 
My recollection is that I only looked through October whe 

I was working on this. But there may have been something 
in November or December, I don't know. 

"Q Let's try and nail it down. You have the time 
sheets with you now, haven't you? We went only up to 
October 9th on those time sheets. 

"MR. POWERS: I would like you to continue 


from October 9th on. 

"A Here. From October 24 on. 

"Q Up until October 24. 

"A This says '72, but I think that is an error. 

I must have meant '68, You want me to start with when? 
"Q Pick up on October 24. 

A Okay. October 24. I have 'Titan acquisition 
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call to Aronson*on my time sheet. That is apparently 
what that reference on that handwritten memo is about. 

I have numerous other times charged to Titan, but not 
specifically for Faggen on subsequent days where, as i 
say, I may well have talked to people about the Faggen 
transaction. 

**For example, on October 25, Titan Vermont Lumber 
acquisition, call to Tony Frank. I don’t know whether 
I spoke to him about other things, but, as i say, i 
frequently did. 

*On Friday, November 1st, i have just under miscel¬ 
laneous, Titan call from Tony Frank. Then I have 'con¬ 
ference later in the day, conference with Tony Frank.' 

And then I have later in the day 'Call to John 
Spence, conference with my partner Wolfen.' 

"Q Those references do not specifically identify 
Faggen, though, do they? 

"A No, they just say 'miscellaneous.' 

"Q Let's find the next reference to Faggen in your 
time sheets. 

"A November 5th. 

"Q Vfhat does that say? 

“A Titan-Faggen acquisition, call from Tony Frank, 
call to Dick McIntyre. 
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■0 Anything else ? ooen it nay what you said? 

•A I don't .ay what I said on n,y tin«c shaats. 

■Q Do you have any me^o which would show what you'v< 


said? 


*A No. 


"Q Go ahead. 


■A Novemter 6, Titan-Faggen acquisition, call from 
Aronson. I am only now going through the items which 
have specific reference to Faggen. i 

"Q Right. ! 

t 

I 

■A November 14. Faggen acquisition, calls to Hichae^ 
Rosen and from Tony Frank. 

••November 22nd. Faggen acquisition, call to MichaJl 
Rosen, and then 15 minutes of just working on data, which 
means looking at things or whatever. 

“November 26. call to Aronson and Rosen. I am 
through with the end of November. 

"Q Let's start December. Do you have anything in 
December? 

■A Titan-Faggen acquisition, call to Ben Robinson 
on December 3rd.'* 

NOW. then. Hr. Kaufman, having had these questions 
read to you, does that refresh your recollection 
as to Whether your time sheets have any entries in them betwedn 
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2 

1 

the date of September 6 and December 3rd, in which you had 


3 

a meeting with or a call to or from Ben Robinson in connection 


4 

with the Faggen acquisition? 


5 

A No. 


6 

Q It does not? 


7 

A No. It seems to me that what I said to you before 


8 

was still true, that I had numerous conversations with various 

1 


9 

people about Faggen, and that in many instances, I'm not sure 


10 

what I talked about when I talked to many of these people 


11 

about other matters. And, as I've tried to indicate, I can ! 


12 

1 1 

only charge a particular time segment to one item, although I 1 


13 

may have talked about the Faggen acquisition. I'm sure i did. 


14 

on several occasions. 


15 

Q In any case. Nr. Kaufman, those meticulous time 


16 

records of yours do not show an entry on October 2nd with Ben j 


17 

Robinson, do they? 


18 

A Apparently no. 


19 

Q Mr. Kaufman, you prepared the first draft of the con¬ 


20 

tract, didn't you? 


21 

A Yes. 

r \ 

22 

0 Thereafter, you received a red lined redraft from 

r 

• 

23 

Michael Rosen, didn't you? 


24 

A Yes. 


25 

0 Now, then, I show you this document and ask you if 

1 
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this document is the copy which you gave to me at the deposi¬ 
tion as the draft which you had prepared. 

i 

A Yes, without going through it page by page. i mean, ^ 
it looks like the draft which i prepared. 

Q Do you have the original of the draft which was sent 
to you by Mr. Rosen with you here in court? 

A No. j 

I 

MR. COOPER: Can I have this marked? May we mark ■ 

this in evidence, your Honor? 

MR. POWERS: No objection. I 

(Defendant's Exhibit 1' was received in evidence.) | 

I 

Q Now, 1 show you this document which you submitted j 

on the deposition, Mr. Kaufman, and ask you if that is a docu-i 

i 

ment which you received from Mr. Rosen, which contains the 
red lined delineations. 

j 

A Yes, this appears to be, again without my authentica-i 

I 

ting each and every page. I 

* 

i 

Q But you notice, this being a Xerox copy, they came out ' 
black, is that correct? 

A Yes. 

0 But on the original, they were red? 

A I think tliey were. i am assuming I received the 
original. I don't know for sure. I say that because it is ! 
so typical— | 
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2 

Q But th« copy you didn't receive? 

3 

k I think so. But it is so typical of us lawyers. 

4 

MR. COOPERt I offer that. 

5 

THE COURT: I notice, Mr. Witness, that the 

6 

Defendant's Exhibit F, which I understand to be a copy of your 

7 

first draft, has throughout on the bottom "10/21," which I 

8 

assume your stenographer put down there at the time when the 

9 

draft was completed, is that a fair assumption? 

10 

THE WITMESS: Yes, your Honor. Normally, she will 

11 

type on each page the date when that page was typed, and some¬ 

12 

times there will be different dates on different pages. 

13 

THE COURT: Right. I follow. Thank you. 

14 

Yes, sir? 

15 

MR. COOPER: I am offering the red lined draft from 

16 

Mr. Rosen to Mr. Kaufman. 

17 

MR. POWERS: No objection. 

18 

(Defendant's Exhibit G was received in evidence.) 

% 

19 

THE COURT: This is the draft that Rosen did? 

m 

A 

MR. COOPER: Yes, your Honor. 

21 

THE COURT: Or the redraft? 

22 

MR. COOPER: Yes, your Honor. From the first draft 

23 

from Kaufman. 

24 

THE COURT: Right. 

25 

Q Mr. Kaufman, I have Xerox copies of each of the docu- 
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ments which are now in evidence. The Court is looking at it. 

I ask you if you will look at these two and the draft which 
you originally prepared called for financial statements in 
paragraph 3, which was in the representations and warranties 
to be annexed, isn't that correct? 

A That is correct. 

Q But in the subsequent draft, which was received from 
Mr. Rosen, in place of financial statements, there was the 
substitution of income tax returns, their balance sheets and 

income statements connected thereto, isn't that correct? ' 

! 

A Also trial balance sheet and trial income statement, i 

I 

Q Yes. Those were all part of the subsequent contract ! 

j 

documents which were not part of yours? I 

A No, they were also part of mine, stub period state¬ 
ments were part of what I had asked for as well. 

Q Now, so that we understand the delineations or the 
dates on the bottom, your first draft has the notation of 10/21 
and I believe the Rosen redraft has the notation of November 8 

on the bottom, is that correct? 

A Yes. 

0 Would that indicate the date that you got it? 

A I don t think so. i think it would indicate——! 
assume—it is not ray handwriting, that 11/8, and I would not 
normally have indicated page by page vrhen I got a page. 


SOUTMCNN OliTNICT COUNT NCNONTCNS. U S. COUNTHOUSC 
r'>i rv ^ouAxr »irw vnwr « v ro » «<«o 



gpd-195 


Kaufman-Cross 


Q So it would be your secretary’s? 

A No. I don't think so. I would assume it was Mr. 

Rosen's secretary v»ho put that on. 

Q Mr. Kaufman, at the time that you transmitted these 
documents and received them back, you didn’t see any signifi¬ 
cance to the exchange in the representations in the redrafted 
contracts or question their sufficiency, did you? 

A Oh, 1 saw some differences and some significance, 
but in reading the entire document, I was satisfied at that 
point that there was nothing that I heed raise. 

Q And you never did raise any objection to it, did you? 

A I don't know what you mean by that. I did discuss 

the documents with Michael Rosen, and while I don't remember 

everything I said to him, we discussed the registration right* 

in one or two items. 

Q I'm dealing specifically, Mr. Kaufman, with the re¬ 
presentations and warranties. Did you ever express any objec¬ 
tion to the representations and warranties as contained in 

the draft sent to you by Mr. Rosen? 

A I don't recall expressing any objection to the repre¬ 
sentations and warranties as contained in that draft, no. 

Q And, Mr. Kaufman, as an experienced merger and acqui¬ 
sition attorney who conducted over 400 acquisitions and merger) 
prior to this one— 
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A 300 is the number I used. 

0 —300 prior to this one, you were aware, weren't you 

that the representations and warranties which the purchaser 
sought was for the purpose of securing for the purchaser re¬ 
presentations and warranties dealing with the financial as¬ 
pects of the companies being acquired, weren't you? Do you 
understand my question? 

A Well, it was an awfully long, complex one, but— 

Q Let me withdraw it. 

A Okay. 

i 

Q What is the function of a representation and warranty! 
in a merger acquisition contract? 

A Generally to assure the purchaser of the accuracy 
of certain matters covered by that representation or warranty 
And to provide a basis for some disposition of it. 

I 

Q You know for a fact, do you not, Mr. Kaufman, that 
never since the date of this acquisition have the representa¬ 
tions and warranties contained in those contract documents eve|r 
been challenged by Titan? 

A Well, I don't know whether as a formal legal matter 
they liavc been challenged. 1 have no doubt that if the alle¬ 
gations made by Titan are correct that the representations and 
warranties in the contract are incorrect. 

Q Mr. Kaufman, are you saying that the financial repre— 
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sentations and warranties which are in this contract are in¬ 
correct dealing with the earnings statements annexed to the 
contracts? 

A Yes. 

Q You are saying that the income tax returns showing 
the earnings are incorrect? 

A No. 

Q What's what I'm asking you. 

A Well, I don't know whether the income tax returns, 
to the extent that they represent what they purport to repre- 

i 

sent, are correct or incorrect. What I am saying is that they] 
are representations concerning the financial aspects of the 
Faggen operations which I believe are incorrect on the assump¬ 
tion that the allegations made by Titan are correct ones. 

Q Without making any assumptions by anybody, I'm asking 
you of your own knowledge, do you know whether there is any¬ 
thing in the financial representations dealing with the income 
statements and income shown in the contract documents that are 
incorrect? 

A Yea. 

Q Which ones? 

A Paragraph 3.23 on page 14. 1 am reading from Mr. 

Rosen's draft, which is what I presume you want an answer on. 
It says: 
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what paragraph 3.23 means, as to whether or not that document 
is a document to be treated as one which is supposed to be 

i 

part of this contract. But other than that, Mr. Kaufman, . 
I*m addressing my question to the income tax returns. I aske< 
you in my question whether there was anything in the figures 
shown on the income tax returns that have ever been shown to 
be inaccurate? 

A Well, that I don't know because I have never audited 
the income tax returns. 

Q I see. Are you aware that Mr. Hatcher made an audit 

i 

and dollar for dollar of the Faggen books, dollar for dollar 
the numbers came out precisely as they were in this contract? 

A Well, Mr. Cooper— 

Q Just answer my question yes or no. Do you know it? 

A Yes, I know that. 

MR.POWERS: I object to his interrupting the witnes* 

in the midst of an answer. 1 think he should be permitted to 
answer the question. 

THE COURT: There I don't agree with you. 

Gentlemen, 1 want to take the afternoon recess. I 
am told I am going to have to treat with some grand jury prob¬ 
lems in a few minutes. But before they get here, I would lik< 
to talk to counsel again in the robing room in the few minutei 
which I think we'll have to do this. 
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(Recess.) 

THE COURT: All right, Mr. Cooper. 

Q Mr. Kaufman, when you saw the tax returns that you 
had received, you realized, did you not, that the net income 
before taxes was substantially less than $550,000, didn't youj 

A Yes, sir. The amounts shown on the tax returns vrere 
substantially less. 

Q And the tax returns were the only financial represen¬ 
tations with respect to income in these documents, isn't that 
so? 


A They were the only—plus the stub period reports. 

You are talking about the document being the Michael Rosen dra|ft 
subsequent to my first draft, and I don't knowhow close that 
is.. 1 think it is not quite the same as the final agreement 
which was signed, which 1 think is somewhat different than 

even the Michael Rosen draft. 

Were you looking at the Michael Rosen draft, the 

specific financial statements, if you want to call them that, 
represented as such in that one paragraph with the tax return&j 
and stub period reports. 

Q In order to get the figures up to $550,000, adjust¬ 
ments had to be made, didn't they? 

A 571,000. 

Q Pardon? 
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A 571.000. 

Q All right. 

A Yes. 




571.000. Adjustments had to be made, 


Q And those were adjustments which were necessary in 
order to project or to create a restatement of earnings which 
would show increased earnings, isn't that so? 

A No, not to project or create but rather to restate. 

Q All right. Let's use the word restate. In order to 
restate the earnings on a pro forma basis, adjustments had to 
be made, right? 

A Yes. 

Q Okay. Now, the adjustment items which had to be mad4 
were as follows, weren't they: 

One was pension overfunding, isn't that so? 

A Yes, sir. 

Q And when you take pension overfunding, if the amount^ 
that have been put into the pension fund actuarially are 
sufficient to take care of the actuarial needs of that fund, 
and any additional sums that are put in is an overfunded itemj 
isn't that so? 

A Generally speaking, yes. 

Q And in this case, one of the items for adjusting was 
the pension overfunding for all companies was about $64,000, 
isn't that right? 
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A I don’t remember the exact amount, but there was a 
significant item of pension overfunding. 

Q And you went over that with Mr. Faggen. didn’t you? 

A Well, as I’ve previously indicated, i don't recall 
specifically which of the adjustments we went over and to what 

extent we went over them, but I was generally aware of the 

• 

adjustments and, in general, they were I think discussed to 
some extent. 

Q You know as a fact, don’t you, that private companies, 
when they are acquired by public companies, the analysis that I 


is made is to see in what way have taxes been minimized, which 

would have to be reported if the companies were publicly-held, 
right? 

A Well— 

Q Let’s do it with this company. Kever mind all com¬ 
panies. This company. 

A That 1 think is an over-statement or perhaps just not 
an accurate statement. The financial statements of Faggen, 
had it been public itself, would have necessarily, almost 
necessarily, have been different because the requirements for 
statements are different under the tax laws than under the 
securities laws. 

Q In this particular case, Mr. Kaufman, the adjustments 
that were being made were adjustments which were designed to 
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convert the earnings of a privately-held company into what 
they would have been if they had been publicly-held. 

A No* they were designed to convert or to show v4iat 
the earnings would be if reported under what we normally refei 
to as generally accepted accounting principles rather than as 
reported on the tax return. 

Q Mr. Kaufman* when you say they were reported as if 
they had been reported under generally accepted accounting 
principles rather than if they had been a public company* is 
that what you said? 

[ 

A Yes. 

Q Mr. Kaufman* if there was an adjustment for personal 
accounting fees which were going to be added back into the 

earnings of those companies* those personal accounting fees 
would never have shown up on the private company's returns* 

would they? 

A But that specific .item is of a nature which is dif¬ 
ferent than something like pension overfunding. 

Q 1 quite understand that. You said that the reason 
for these statements being prepared this way was not for the 
purpose of converting from a private to a public company* and 
showing how after they've minimized taxes* if the items which 
they had been minimizing were added into the earnings of these 
companies* how those earnings would have been increased. You 
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say that is not what was done here. 

A That is comprehended by it, but the purpose was to 
show what the earnings were under generally accepted accounting 
principles. 

Q Whether or not that was the purpose, the point was 
that what you were trying to get at in going over the adjust-^ 
ments was to find out how earnings of, let's say, $365,000 
a year as reported on the tax returns could be restated so as 
to show earnings of $571,000 if these companies had been pub¬ 
licly-owned, isn't that what you were trying to do? 

A Correct. 

Q Now, among the items which had to be restated, one 
of them was pension overfunding, right? 

A Correct. 

Q Another item that had to be restated was this matter 
with regard to T&E, isn't that so? 

A Travel and entertainment, correct. 

0 Another item that had to be adjusted was the item of 
salaries, isn't that so? 

A I don't recall an item of salaries on the original 
memo given to me for adjustments. I have to have the memo in 
front of me to make sure. 

0 Let's do it this way. As a matter of fact, you tes¬ 
tified— 
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2 

A I think there was a prepayment of salaries item on 

3 

the memo originally given to me, if that's what you mean by 

4 

salary adjustment. 

5 

Q I'm talking now not about the prepayment. I am 

6 

talking now about whether or not there was an adjustment con¬ 

7 

templated to the salaries of Mr. Faggen and Miss Dogan in the 

8 

discussion that you had with Mr. Faggen regarding the restate¬ 

9 

ment of his earnings. 

10 

A 1 don't recall that. 

11 

Q You know, don't you, that when Mr. Faggen sold these 

12 

companies to Titan that by contract his salaries, which had 

13 

formerly been in the range of $87,500 a year for all of his 

14 

companies, were reduced to $50,000? Did you know that? 

15 

A I may or may not have known that. 

16 

Q He certainly didn't reduce his salaries gratuitously, 

17 

did he? 

18 

A I did not negotiate a reduction of salaries. 

19 

Q But you were the only one who negotiated the deal 

20 

with him, isn't that so? 

21 

A If by the deal you mean the price w d the nature of 

22 

the consideration to acquire his company, yes. But if you 

23 

mean a salary or employment arrangement with him, I did not 

24 

negotiate that with him. 

25 

0 Well, Mr. Kaufman, you know for a fact, don't you. 
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after the contracts were executed, that the salary of Mr. 
Faggen was $50,000 a year, isn't that so? 

A I believe that I knew that his salary thereafter was ; 
$50,000 a year. 

Q And you knew from the tax returns that his salary 
before the acquisition was $87,500 a year for his companies. 

A I don't recall knowing that— 

Q All right. The tax returns speak for themselves, 

Mr, Kaufman. I want to move this. 

7^® other item was the item of personal accounting • 

I 

fees. That was another adjustment, wasn't it? 

A Yes. 

0 And that was $35,000 that had to be added back into 
the earnings of these Faggen Companies, isn't that so? 

A I'll take your word for it. 

Q It is attached to the complaint. There is $35,280 
which you say was an item that you never even knew about. 

MR. POWERS: Objection. 1 don't think there has 

been any testimony that he never even knew about that item. 

MR, COOPER: All right. I'll get it. 

THE COURT: While you arc looking for that, Mr. 

Cooper, I'm sorry to say there is another grand jury, %4iich 
catches me by complete surprise. So, if you could take a 
moment to look that up, while you withdraw, we'll handle the 
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oth«r grand jury. 

(Rece88.) 

THB COURT: We are through pensiona. Have you got 

anything else. Mr. Cooper? 

MR. COOPER: Yee. your Honor. I waa on the 

accounting feea. » 

the COURT: Yea. I'm aorry. 

Q Pagea 483 and 484, Mr. Kaufman. 

"Q Do you know whether the amounta which were 
related to the feea vAiich he peraonally received were 
reimbursed to the company after acquisition? 

"A Where ia there a auggeation the amount which 
he had previoualy received would be reindDursed to the 
company? I don't even underatand the queation. 

"Q If you look at Exhibit S^A" — which ia, Mr. 
Kaufman, the pro forma, the Exhibit 3 you know what I'm 

talking about — "if you take a look at Exhibit 5-A, you 
aee an item, 'Harold Faggen Peraonal.' 

"A I had not aeen Exhibit 5-A until recently. 

"Q I underatand that. All I'm aaking you is, did 
you do anything with respect to these adjustments? Did 
you inform anybody to check on these so-called adjust¬ 
ments? 

“A I did not know about those adjustments." 
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Do you remember those questions being asked and 
that answer being given? 

A I would have to see the contracts in which that 
was all said in order to understand the point. Mr. Cooper. 

I m not denying that I said what is printed there. I've read 
my depositions and l signed them, ' 

I 

Q What I'm asking you. Mr. Kaufman, is. in the nego-* ! 

tiations with Mr. Faggen regarding the adjustments, was therej 

an adjustment for his personal accounting fees which were to | 

I 

have been added back into the earnings of the Faggen Companies, 
in your discussions? j 

A 1 recall some such adjustment. I don't recall whether 
I had a specific discussion on that specific adjustment with 
Mr, Faggen. 

Q Well, when you recall some such discussion, what dis¬ 
cussion did you have? 

A Some such adjustment. 

Q Sc^oe such adjustment? 

A I remember there was an adjustment relating to that 
subject on the pro forma. 

Q Did you have a discussion with Mr. Faggen with res¬ 
pect to it? 

A I don't remember. 

Q Well, in any case, you are not suggesting as to that 
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2 

ifcm, are you* Mr. Kaufman, tihaf Mr. Faggcn in rhe preparatioi 

1 

3 

of this pro forma, which was given later on to Mr. Frank, thai 


T 4 

he gratuitously added that item on if it hadn't been discusscc 

'f 

5 

with you? 

! 

6 

A I don't know what you mean by "gratuitously added 


7 

that item on". That item, as I understand it. relates to 


8 

accounting^fees which presumably—which I understood were part 


9 

of the services he was rendering for clients which he took 


10 

personally, which, within the context of a public company. 


11 

should belong to the company, and accordingly, was more pro- 

j 

12 

\ 

perly treated as income of the company for our purposes, and 

1 

1 

13 

my understanding was therefore that to the extent that such 

• 


14 

services would continue to be rendered, the income for those 


15 

services would be given to the company. And therefore, it 


16 

was an appropriate adjustment to make in computing what the 

1 

17 

income of the company would be. 

1 

18 

Q All right. So then we have $64,000 for pension over- 

. i 

19 

funding. we have at least $35,000 for personal accounting 


20 

fees, we have an item—did you discuss the amount of travel 


21 

and entertainment adjustment that was going to be made? 

1 

1 

22 

MR. POWERS: I object to that question. He starts 


23 

off, "We have $64,000." We don't have any $64,000 at all. 


24 

We have a statement by Mr. Faggen that there should be a 


25 

$64,000 adjustment, and in issue in the case is the propriety! 




•OUTHCNN OIITffICT COUNT RCNONTCM. U.S. COUNTMOUtC 
TOi ry Nrw vn»« N Y m ?.»«•« 












gpd-210 

of that adjustment. 


Kaufman-Cross 




Feeding a misleading question to the witness in order 
to establish testimony which is inaccurate, based on the recorc, 

THE COURT; I am not so sure. But perhaps we can 
obviate this. 

What is going on here? You are dealing with the adjuit- 
ments which are part of the pleadings in this case. i believe. 

and that is what I understand Mr, Cooper to be working with. 

Am I correct? 

MR. COOPER; Precisely. Judge. 

THE COURT; So, just because he puts the question 
this way doesn't mean that he is deciding the case. Mr. Powers. 

1 don t agree. At least, as far as I am concerned. But I 
think he is putting the question fairly. 

Go ahead. 

Q Have I stated for you, Mr. Kaufman, the adjustments 
which were discussed between you and Mr. Faggen at your meetincs 
either on September 6th or October 2nd? 

A Mr. Cooper, l would have to have the list in my hand 
to verify whether you have stated them all. And, secondly, 
as 1 told you. i don't recall a specific discussion about 
specific adjustments. I am sure that I looked at the adjust¬ 
ments and 7 may have had a question or two about one or two of 
them. Most of them — subject to verification of their 
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Q All right. You said a moment ago, Mr. Kaufman, that 
any of these things could have been verified if somebody woul( 
have verified them, right? 

MR. POWERS: Objection. There was no such testi¬ 

mony, your Honor. 

Q Didn't you say that they should have been verified? 

A No. 

Q You didn't. Okay. 

A I don't know about "should have been." I mean— 

Q Let's finish my line of questioning first. 

I'm talking about the nature of the adjustments. We 
have taken through two of them. Travel and Entertainment. 

That was an adjustment you could take a look at the tax return 
you could see how much was spent for travel and entertainment 
and you could make a determination whether an amount could be 
eliminated from that item which, if eliminated, would become 
another adjustment. 

A 1 could make no such determination. Mr. Faggen coulc 
tell me what a fair determination would be. But I had no 
capacity to make such a determination. 

Q Okay. There was a discussion on that item, right? 

A I don't remember if there was a specific discussion. 
It is unlikely t?.iat there was, I suspect. 

Q Now, tell me, Mr. Kaufman, you went over to Mr. 
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Faggen's office on October 2nd, you had a preliminary discus¬ 
sion with him on Septeniber 6th. Between September 6th and 
October 2nd, you and those of your principals back in Los 
Angeles that you discussions with respect to the prices that 
you were going to think about paying for this company in the 
parameters of $5.5 million —isn't that a fact? 

A Generally, yes. 

Q And all you had prior to going into the meeting on 
October 2nd were four years of tax returns and this memoran¬ 
dum that you had, and you had been able to reach a price in 
your o%m mind among yourselves that,with these kind of figurei 
you were willing to pay $5,5 million in convertible subordinat 
notes of 4%, right? 

A We were willing to agree to do so. 

Q Okay. Now, then, when you came down to that meeting 
on October 2nd, didn't you think it important to check back 
over any of the items that were discussed with Mr. Faggen to 
determine whether or not, in reaching a price like $5.5 millicjn 
these items were realistic items? 

A Mr. Cooper, I'm sorry, in the sense that I'm a lawyeij 
because this puts me in this respect at a disadvantage. And 
if you were in the witness box, I could ask you the right 
questions. I don't know how to check these things short of 
saying to Mr. Faggen, "Mr, Faggen, those are the numbers you'^| 


e<l 
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given me. Now, are they real or are you lying to me, Mr, 
Faggen?" 

I mean, as a lawyer, even where i have had far greater 
responsibility for a transaction than this one, i don't nor¬ 
mally open the man's books and say,"Mr. Faggen, show me where 
this pension was overfunded. Compute for me what the proper 
funding is. show me the travel and entertainment. Show me 
your vouchers. Let me check your check register.” 

That's an auditor's work, if anybody is going to do 
that kind of verification. And i assumed i was dealing with i 
a truthful man. and that he was telling me things which on ! 
their surface appeared credible. 

Q Now. then. Mr. Kaufman.aren't the items that we have 
been talking about items which were not reflected on any fi¬ 
nancial statement which had been given to you? 

A Well, many of those items were reflected on the tax 
return. They were just treated differently. / 

Q Precisely. There was no statement in which you saw 
those numbers treated in the fashion in which you had discussol 
them with Mr. Faggen, isn't that so? 

A There was a pro forma adjustment. 

Q The restatement, right? 

A Yes. 

Q Mr. Kaufman, when you don't have an opportunity to 
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check specific items of earnings, isn't that the very subject 
matter on vfhich you get a representation and warranty when 
you make a deal for $5.5 million? 

A I thought we had one, 

Q You looked at that agreement. Did you think that you 
had a pro forma restatement of earnings representation and 
warranty in those agreements? 

A I had a representation that anything given to Titan 
or its agency is represented as being true and reasonable and 
accurate or whatever that language is. 

THE COURTt Anything else? 

MR. COOPER: I don't think so, judge. 

THE COURT: Any redirect, Mr. Powers? 

MR. POWERS: Ho, sir. 

THE COURT: Before one of us changes our mind, 

Mr. Kaufman, I suggest you be excused. 

Thank you. 

(Witness excused.) 

MR. POWERS: What time are we going to start 

tomorrow, sir? 

THE COURT: Well, I would suggest that we start at 

a quarter to ten. I would hope to be able to give you an houi 
then to complete, I would hope, the witness v/ho has been wait¬ 


ing all day. 
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MR, POWERSt Mr, Frank, 

THE COURT: I don't know, i can't be too aura be¬ 

cause I'm vulnerable to being hit without warning here in 
this Part. But I suggest that you likely try to start at a 
quarter to ten and pick up an hour or an hour and a quarter 
which hopefully might complete Mr. Frank. 

MR. POWERS: What time do you have available for 
the afternoon? 

THE COURT: I am going to try and make 3, as i told 

you. 

I am a..umlng that Mr. Robinson in particular won't 
take very long. But maybe 1 am wrong in that. 

MR, COOPER: Mot with me, 

THE COURT: I wouldn't think from the plaintiff's 

point of view, either. 

(Adjournment was taken to Friday. February 22. 

1974 at 9:45 A.M.) 
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New York, N. Y. 

Februa » 22, 1974 -- 9:45 a.n. 


(Trial resumed:) 

MR. POWERS: I would like to cal' :is the next 
witness for the plaintiff Mr. Anthony Frank, pl.ase. 
ANTHONY FRANK, called as a witness by 
plaintiff, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
bY MR. POWERS: 

Q Mr. Frank, when did you go to work for Titan? 

A About the end of March 1968. 

Q What was your background and experience before 
you went to work for Titan? 

A I had been an executive in the savings and loan 
business in California for virtually all my working life. 

Q Were there any particular specialties in savings 
and loan work that you engaged in? 

A No. The broad gamuts principally real estate 
marketing. 
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JOP ? Prank - direct 

0 V.'r.cr; viiJ you ilcavo Titan? 

i 

A I left Titan in January 1970. I 

i 

0 And wnat is your present job? j 

A I am president and chief enecuti.o officer of • 

United Finar.eial Corporation of California. 

Q Is that corporation listed on thr York Stcc:: 
Exchange? 

A Yes. 

Q Now, Mr. Frank, do you have 'nv business relations 
with Titan now? 

! 

A None. 

Q Tell us as best you can recall the negotiations 
in which you participated in 1968 leading up to the fir.st 
pricing conference, in or about September of 1968, on the 
Faggon acquisition. I am first interested in all the con 
versations you can recall with Mr. Faggcn on the subject 
of the acquisition from the first one up until September 6, 
1968. I would like to cover those conversations first. 

MR. COOPER; Your Honor, I am going to object to 
the form of the question. 

THE COURT: I am afraid I have to agree. 

Q Mr. Frank, would you tell us, fixing a date and 
who was present and what was said, each conversation with 
Mr. Faggen that you can recall in the summer of 1968 on the 
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subject of his acquisition? 


27'1 


I 

I 


MR, COOPER; Same objection, your Honor. ■ 

I 

THE COURT: He is trying to save time, Mr. Cooper.{ 
Now come on. Let's not be so picky here. He stripped the 
rhetoric out of the first question, which I jreed with you 

I 

on. 

But, first of all, did you have ay conversations 
at all with Faggen prior to September 6, x968? 

THE WITNESS; Yes, I did, mpny, your Honor. 

THE COURT: All right. When was the first 
conversation? 

THE WITNESS; I would suspect it was about June 
of 1968, when I was introduced to him. 

THE COURT; Take it from there. 

MR, POWERS: Thank you, your Honor. 

Q Who introduced you to Faggen? 

A. Mr. Robinson. 

Q And vdiere was this conversation? 

A Midtown New York. It was either Mr. Robinson's 

office or mine. They were about two blocks apart. 

Q What did Mr. Faggen say in this conversation, and 
what did you say in substance? 

A Basically Mr. Robinson suggested that he had 
great respect for Mr. Faggen and for myself, and that he 
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I to Mr. Pagsen about earnings until October 1968. Ti-e 

information about earnings of the comnany came from etheii. 

Q Were you present at any meetings with Hr. racge.a ' 
in September of 1968? 

A ITOp I don't believe so. j 

0 Did you have any meetings with Mr. Faggen from thej 

date Nr. Kaufman had a meeting with him on S. ..temtaer Cth untij 
October 2, *68? I 

A None that I can recall. 

Q Did you have any meetings with Mr. Faggen on or 
about October 2, '68? 

A No. 

I Q Mhat la the first meeting that you can recall with 

Mr. Faggen where you discussed the earnings of the company? i 
A Shortly before the board meeting on October 9, 

1S68, I had requested either directly of Mr. Faggen or through 
Mr. Kaufman or Mr. . Robinson to have a description of his 
company, with earnings and plans ready so that I could make 
the presentation to the board. And so I suppose around I 

October 7th or so, 1 met with Mr. Faggen, when I got the 
memorandum and the earnings restatement. 

Q 1 show you Exhibit 3. IS this the memorandum 
that you referred to? 

A Yes, sir. 
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Q There are twc names on the front page of Exnibit j 

3. Can you road those names? i 

i 

A It says A. Frank, B. Robirsen, | 

Q DO you know whose handwriting those names are in? 

A i:o, sir. Hot mine. 

0 Did you receive a copy of this memo? 

A Yes. 

Q NOW, there is also some writing on the earnings, 

the net income portion, on the third pare of that exhi.it. .! 
Can you read that writing (indicating)? 

A Yes. It says •’excludes investment income." 

Q Wiose handwriting is that in? 

A Mine. 

Q Do you recall any conversation with Mr. Faggen 
in connection with your writing "excludes investment income" 
pn the fourth page of that exhibit? 

A Well, when I received this Exhibit A, as it is 
called here, I had heard, of course, that the pretax earnings, 
adjusted pretax earnings of this firm were about 550,000, 
and I just wanted to double check, or triple check I suppose, 
this, the excluded investment income, because I knew he had 
an Investment portfolio. So 1 asked him. 

a Can you fix a time for this meeting, the 
approximate date? 
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A No. It was either October 7th or 8th, one or tv.v 
days before the board meeting. 

Q Can you fix a place for the meeting? 

A It was in my office. 

Q Now, did Mr. Faggen tell you any .ling else about 


his earnings in that meeting? 

A Well, if he did, I don't recall. Tne memo itself 
is pretty comprehensive on that subject. 


Q Did he tell you about any of \.he adjustments that 
went In to make up that list of earnings on Exhibit A, which 
is the fourth page of Exhibit 3? 

A Yes. 

Q What did he tell you on that subject? 

A He mentioned that, of course, these figures 

were restated and that it was as a result of some adjustments. 
And the only two adjustments that I recall his mentioning to 
me were the pension overfunding, whifih we discussed consider- 

I 

ably, and a passing reference to the fact that he was taking 
private accounting fees directly, which, of course, he would 
be unable to do once he was an employee of Titan. 

Q Any other adjustments mentioned to you? 

A None that I recall. 

Q Do you recall ai\y discussion with Mr. Faggen on 
the subject of computer.capability? 
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I ^ conversations on that sccrr-, 

I ° ^ discussion at or about the 

I time you got this memo? 

* probably. But the memo itself covert the 

subject matter of the many conversations we ..ad about this 
matter earlier. 

° of what M. . raggen told you 

about computer capability? 

* "* P°i'>ts tc make, I think. First 

of all, he was already in the comFuter business perforce 

because he needed them to do his b-siness, and that in the I 
course of his regular business he had accumulated a data 
bank Of several million persons, beneficiaries of the pension 
plans he did actual work for, and that it would take relatively 
little work to meet the demands of his union clients to employ 
the complete data processing services for those non-union 

clients, such a. dues collection and health administration, 

I suppose, and other aspects. 

I Those were two of the three points. 

The third point was that Mr. Faggen had the con¬ 
cept, Which I grew very excited about, of computorirln, the 
capability Of analysing relatively small corporate pension 
funds and using that capability with almost no face-to-face 
ccntact between the client and the actuary, which is the key 
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to keeping the costs dov^;n, as a sales device tor, say, other 
CPA's or for brokerage firms. 

Q What, if anything, did Mr. Faggen teix you or the 
subject of the number of his clients? 

A Just what is jontained in this memorandum. I 
think it is 140 clients or so. 

Q Did he tell you anything a^out . /ing lost any 
clients? Did that subject come up? 

A Not that I recall, 

Q Now, I show you Plaintiff's Exhibit 7 for identi¬ 
fication and ask you if you have ever seen that document 
before. 


A Yes, I believe I have. 

Q In what connection did you see that document? 

t 

A I believe it was shown to me by Mr. Robinson, j 

and I frankly just don't recall at what point in time. I ! 
believe it was prior to the board meeting that approved the | 
acquisition in principle, that it be furnished to him, to 
Mr, Robinson by Mr, Faggen. 

MR, POWERS: I would like to offer Exhibit 7 in ^ 
evidence, your Honor, 

Excuse me, I am off, your Honor, That should be ! 
8, I would like to offer Exhibit 8 in evidence. And please 
correct the record that the sheet shown to Mr, Frank by Mr. y 
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1 

Prank - direct i ! 

2 

Robinson is doncninaced as Exhibit 8 tor identification. 

1 

3 

MR. COOPER: May I have a voir dire or -hie, ^cv;- ' 

4 

Honor? ' 

5 

THE COURT: Yes. 

6 

VOIR DIRE EXAMINATION 

7 

BY MR. COOPER: 

j 

8 

Q Mr. Frank, do I understand that ju don’t recall - 

9 

when you received this? 

10 

A That's correct. 

11 

Q And — 

12 

A I never said I received it. I said I didn't 

13 

recall when I saw it. 

14 

Q Oh. 

15 

MR, POWERS; Excuse me, your Honor. l think the 

10 

testimony was, ”I don't recall when I saw it but I think it 

17 

waa before the board meeting." 

10 

the COURT: Gentlemen, please. This is totally 

10 

unnecessary, i.do not need all these corrections from your 

20 

adversarial viewpoints. 

21 

Again, we all have our own roles here and I would 

22 

just as soon you not usurp other roles. 

23 

Now, let's get back. We waste more time about 

24 

^^ivial details in this matter. 

25 

1 

IVliat is your question, Mr. Cooper? 
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2 

3 

4 

5 

6 
■ 7 

8 

9 

10 
11 
12 

13 

14 

XX 15 

IB 

17 

IB 

19 

20 
21 
22 

23 

24 

25 


MR, COOPER: My question was, did he receive it. j 

I ! 

, I , 

His answer was no. And I asked him when he remembered seeir- .il 
it and he says he recalls seeing it in Mr. Robinson's i 

possession. 

THE COURT: Tl.at is' correct, wnii^h he has already 

!> 

told us. Now what do you really have on your mind? Let's 
get to it. 


Q Is it possible, Mr. Frank, th<t you didn't see 
this until after the closing? 

THE COURT: That you can cross examine him on. Nov.' 
please, that's not proper. 

MR, COOPER: I have no objection to it, your 

Honor. 

(Plaintiff's Exhibit 8 for identification 
was received in evidence.) 

MR. POWERS: Your Honor, I was in the midst of 
hamding up Exhibit 8. 

BY THE COURT: 

Q Mr, Frank, do you have any information as to who 
prepared this projection of income? 

A I recall, your Honor, being told by Mr. Robinson 

that it was prepared by Mr. Faggen. 

Q By Mr. whom? 

A Faggen. 
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2 

Q Oh, by Mr. Faggen. 1 

3 

A Yes, sir. i 

1 

4 

f 

Q But you have no direct knowledge on that? | 

5 

A • No, sir. 


6 

COURT: T.iank you. 


7 

All right. Anything else, Mr, Powers? 

J 

8 

MR. POWERS: Yes. 


9 

DIRECT EXAMINATION CONTINUED 


10 

BY MR. POWERS: 


11 

1 

Q When was the board meeting to review the Faggen 

1 

12 

transaction? 


13 

A October 9, 1968. 


14 

Q What, if anything, did you do in connection with 


15 

Exhibit 3 at the board meeting? 


16 

A Well, — excuse me. Is that the memorandum? 


17 

Q Yes. 


18 

A I laid out for the board, which had been apprised 


19 

at the July meeting that there was some chance of acquisition 


20 

I laid out for them specifics of the transaction as I knew 


21 

them, principally using for those specifics the Exhibit 3. 


22 

Q Car you tell the Court what you said to the board 


23 

about the Faggen Companies at the board meeting? 


2A 

A I can only — 


25 

Q In substance. 
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A Five and a half years later. 


I told them that this was an ongoing business and 
had been for many years, that it was engaged in a pursuit 
which was obviously recession and depression proof in that 
federal and state laws require actuarial statements for union 
pension funds, and that I believe that there was some 
opportunity to integrate it with our insurance brokerage 
system which we already owned, and that the business was 
growing at a pretty constant state both because of new client \ 
2 uid because the existing clients were used to being charged 
on the basis of assets rather than on the basis of work for 
actuarial purposes, and that it appeared to me that there was 
a substantial profit opportunity in expanding the computer 
aspects of the Faggen operations. 

Q What, if anything, did you say on thf» " of 

the earnings for 1968 or prior years in the Faggen i.ompanies? 

A I said that they were above $550,000 and that 
they seemed to be growing at a pretty constant clip. 

Q Did the board ask you any questions about earnings 
or mak^ any comments? 

A I'm sure they did. But’l don't recall, Mr. Powers 
what they were. 

Q What, if anything, did you say on the subject of 
new clients in the Faggen Companies? 


r 
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A I stated that I had been told that there were new 
clients, that one major such client had been landed or was 
about to be landed due to some splitting of one major union 
from another existing union, which would require four new 
actuarial services for the new union. 

Q Did you tell the board anything a bout losses of 
clients by the Faggen companies in '68? 

A No. 

Q Did you know anything about losses of clients by 

the Faggen companies in '68? 

A No. 

Q Did the board approve the deal on October 9th? 

A It approved it in principle. 

Q And did you attend to the writing up of a set of 
minutes for the board after the meeting? 

A I participated in that. 

Q Right. And did those board minutes make any 

reference to any of the material you had talked about at the 
meeting? 

A Well, as I reviewed the minutes and the exhibits 
here, several of the phrases used in the minutes parallel the 
phrasing used in Exhibit 3. 

MR. POWERS: Your Honor, to save time, I am not 
going to separately introduce the board minutes because they 
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10 
11 
12 

13 

14 
18 
16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


are already a part of the Kaufman affidavit, which is in 
evidence. 

Q Now, Mr. Prank, what, if anything, did you have to 

do with the transaction after the board approved it? 

THE COURT: Before you get into that, Mr. Frank, 

V 

I am a little puzzled. What was your title exactly at the 
Titan organization then? 

THE WITNESS: I always had the same title. I was 
president and chief operating officer. 

Q Who was chief executive officer at that time, Mr. 

Frank? 

e 

A Mr. Robinson. 

Q Were you designated to a membership on the board 
by the Block group? 

A That's difficult to assess. I wouldn't have taken 
the job without a board membership. 

Q Were there any other directors who had any 
relationship to the Block group at the time of this meeting 
on October 9th? 

A I don't believe so. 

Q How many directors were there at that time? 

A I really don't know. 

Q Now, Mr. Frank, what, if anything, did you do on 
the transaction after the board approved it on October 9th? 
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A I did relatively little on the transaction. I 
tried to maintain an operating relationship with Mr, Faggen 
so that, if and when the acquisition were completed, we 
would have gotten up to speed a little bit and wouldn't have 
to start afresh. And I suppose I was brought up to date by 
both sets of attorneys. Other than that, very little. The 
bulk of my duties at Titan at that time were to handle the 
ongoing operations, which was a fulltime job. 

Q tVho were the attorneys handling the transaction 
for Titan? 

A Well, I looked to Mr, Kaufman for the strategy and 
I looked to the Robinson firm for the technical completion 
of the deal. 

Q Had you ever worked on an acquisition prior to 
the acquisition of the Faggen Companies? 

A No, sir. 

Q Does that include all of your prior employment 
experience up until that point? 

A To the best of my knowledge. 

Q Now, did you make any inquiry into the adjustments 
which Mr. Faggen had told you about in connection with his 
1968 earnings? 

A None other than what I have already indicated. 

Q Did you ask any of the accounting people in the 
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3 
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Titan organization to look into those items? 

A Well, it was suggested to me by the financial 
people, Russo and McIntyre, that as the ordinary course of 
things, before the closing, that they would have to do some 

oi' the financials, and I also suggested to somebody 
Mr. Robinson or Mr. Faggen, that it seemed logical to have 
Peat, Marwick, which was our external auditor, to look into 
the Faggen financials. 

Q What was the result of that suggestion? 

A I think it fair to say that it was characterized 
by a pretty vehement rejection. I don't know about the 
concept, but certainly a vehement rejection of Peat, Marwick. 

Q By whom? 

A By Mr. Faggen because they — which I should have 
realized at the time. They had and have a very active 
actuarial division which was a direct competitor of Mr. 

Faggen's. 

Q Mr. Prank, at the time you were conducting these 
negotiations with Mr. Faggen and the Robinson firm was 
handling this deal, did you know what business the Robinson 
firm had been doing with Mr. Faggen previously, if any? 

A Mr. Powers, it is really not a hundred per* cent 
accurate to say that I was doing the negotiations. I had 
frequent contact. 


1 
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Q Let me rephrase the question. 


What, if any, knowledge did you have about 
relationship, between the Robinson law firs, and Harold ra,gen 
in or about October of 1968? 

A I knew that there was a long and ongoing relation¬ 
ship in the sense that they served some common clients. I 
knew that union work was a pretty big part of the Robinson 
law practice. l knew that there was respect and affection 
over and above the professional relationship. And other 
than that, I knew that the Robinson firm had done some legal 
work for Mr. Faggen only on the matter of the lease of his 


premises, 


Q Did you know that the Robinson firm had been 
handling personal litigation for Paggen at that time? 

A No, sir. 

Q Did you acquire any knowledge of Faggen having 
been a partner with several partners of the Robinson law firm 
in several real estate ventures at that time? 

MR. COOPER: I object to that, if your Honor pleas* 
THE COURT: I really think that this witness is the 
last person who needs words or thoughts put into his mouth. 


Thank you. 


MR. POWERS: Question withdrawn, your Honor. 


MR. POWERS: No further questions, Mr. Frank. 
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Frank - cross 


2'JO 


Q Is it safe to say, Mr, Frank, that your recollec¬ 
tion of events which occurred five and a half years ago is 
rather hazy? 

A No. 

Q Well, you read your testimony over before you 
testified here today, your deposition? 

A I read the deposition, yes. 

Q Did you read any other depositions besides your 


own? 


A No. 


Q You read your affidavits? 

A Yes. 

Q And you read Mr. Kaufman's affidavits before you 
testified on the deposition? 

A Yes. 

Q And you read all the other papers at that time 
too, didn't you? 

A If it was included with the Kaufman affidavit, I 
did, yes. 

Q Do you recall, Mr, Frank, that, just to check your 
memory for a moment, you testified that Mr, Kaufman and Mr. 
Faggen had quite a few meetings? Do you recall that? 
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A No. 

MR. POWERS: Do you have the page, please? 

MR. COOPER: Yes. Page 60 of the deposition. 

Q (Reading) 

"Q Were there subsequent meetings at which the 
Faggen matter came up and at which you, Robinson and 
Kaufman were present? 

"A I don't recall. Of course, I wasn't prevent at 
all the meetings between Faggen and Kaufman. They had quite 
a few without me." 

Do you know that they only had two? 

A That's the way it seems to me. They had two 
before the board meeting. 

Q Now, this was before the meeting of October 2nd. 

A Yes. 

Q They had quite a few before October 2nd? 

A No, I didn't say that. I said that I agreed that 

I thought they had two before the board meeting. 

Q Well, Mr. Frank, starting at page 58. 

"Q Do you have any knowledge as to whether you ever 
met with Ed Kaufman and Ben Robinson prior to the summer of 
*68 at which you discussed the affairs of Faggen? 

"A I'm pretty sure we did. 

That's before the summer, right? You discussed 
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Faggen with Kaufman and Robinson. Do you recall that question I 
and answer being made? 

A I recall that. I don't know what my definition 
of summer is. I suspect — 

Q All right. 

"Q Do you know where that took place? 

"A It would be in Mr. Robinson's office, 
probably. 

"Q Would that be before the first meeting, whici 
the Block interests said was premature?" 

We'll get back to that in a minute. 

"A I don't know." 

By the way, when did you have that first meeting 
with the Block interest in which you discussed with them the 
possible acquisition of Faggen? 

A As I believe I testified, we had very frequent 
meetings and we discussed the entire operational aspects of 
Titan, tried to have them at least every week or every two 
weeks, and it is really very difficult for me. If the 
matter *•- you know, my opinion is that after Mr. Robinson 
introduced Mr. Faggen to me, that I would have reported on 
that at the next meeting of the Block group. 

Q And that would have been sometime in July or Augus’ 

of 1968? 
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A Or June. 

Q Or June? 

A Yes. 

Q All right. Aiid at that time, the first meeting, 
they said it was premature to talk about acquisitions, 
according to this answer. 

A Yes. 

Q Reading on page 58: 

"Q Do you have any recollection of what was said 

at the meeting between yourself and Mr. Kaufman? 

"A No. It must have been just a general thing, in 
which Ben, who had considerable enthusiasm for this-move, 
talked to Ed. 

"Q What I want you to do, Mr. Frank, is this: I 
would prefer, if you don't have a specific recollection,that 
you^say. fo rather than to-simply assume that something 
occurred^ 

"A I understand what you want me to do. It is just 
very difficult. We had many meetings. This was in essence 
a new company with a new management and a new controlling 
stockholder group, and there were frictions and an absence 
of communication. There were just a lot of meetings, as you 
can imagine in such a situation. It was extremely difficult 
to try to categorize them all out five years later. 
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"Q But in any case, to the best of your recollection, 
prior to the summer you had been participating in a meeting 
between Mr. Robinson, Kaufman and yourself in which the 
Faggen matter came up. 

"A It seems to me we had long, lengthy meetings on a 
great variety of topics and this was one that came up. 

"Q Do you have any recollection of what transpired 
at that meeting when it did come up? 

i 

"A No." 

Page 60: 

"Q Any discussion about the kind of business that 
Mr. Faggen — 

"A I assume Mr. Robinson was trying to be useful to 
this new group; He wanted to show that he was on the team, 
so to speak, and was looking around for items which had the 
best interests of Titan at heart. So I dimly recall, I 
think,that he said, 'I put Tony in touch with someone. It 
might be extremely interesting.’ And he let it go at that. 

"fd Were there subsequent meetings at which the Faggen 
matter came up in which you, Robinson and Kaufman were 
present? 

"A I don't recall. Of course, I wasn't present at 
*11 the meetings between Faggen and Kaufman. They had quite 
a few without me." 
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Do you remember those questions being asked? 

A Yes, I do. 

Q Now, when you said they had quite a few without 
you, you now know they only had two. 

A Certainly not. 

MR. POWERS: Objection. 

0 Are you saying that Faggen and Kaufman prior to 
September 6th had any meetings? 

A Excuse me. Maybe I misunderstood your question. 


I believe that that testimo^ny you are reading says meetings 
between — when I say "they," I mean Robinson and Kaufman. 

Q Your answer was, "Of course I wasn't present at 
all the meetings between Faggen and Kaufman." 

A Then it was a misstatement on my part. I meant 
Robinson and Kaufman. 

Q I see. All right. 

Mr. Frank, have you had occasion to reread the 
minutes of October 9th? 

A Yes. 

Q The minutes themselves, Mr. Frank, do not reflect 

any discussion with regard to the earnings of the Faggen 
Companies, do they? 

A They reflect what they reflect. 

Q I would like you to be sure of your answer. If 
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you have read it, they only talk about the nature of the 
business. They don't say anything about earnings, do they? 

A they don't, Mr. Cooper, then they don't, 

Q You recently reread it. Do they talk about the 
earnings of tlie Faggen Companies? 

A I don't recall that they do, 

Q Yet in that same set of minutes, Mr. Frank, on the 
same day there were discussions with respect to acquisitions. 
One was Wolf 6 Maclow, page 192A, then there was a discussion 
— and as to that transaction there was a discussion with 
respect to the finances of that transaction, wasn't there? 

A Well — 

MR. POWERS: I object to that question. It is 
calculatedly misleading. 

THE COURT: Mr. Powers, you amaze me. No lawyer 
is going to fail to be calculating in the way he couches his 
questions. So what? What you are really saying is that you 
are objecting because he is comparing financials, which is 
a broad statement, to earnings. 

MR. POWERS: Yes. ! 

THE COURT: No wonder we have had this case 
litigated for years with no results. 

Start over again, please. 

Q Mr. Frank, do you recall discussing negotiations 
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with Eugene Colman, who was formerly with Hanover Equities, 


3 

a real esta.j firm? 


4 

A Yes, sir. 


5 

Q Do you recall setting forth in your discussion 


6 

with the board on that day his present sales average between 


7 

125 to 150 thousand dollars a -ronth with a pretax profit 


8 

ranging between 30 and 40 thousand dollars? 


9 

A Yes, sir. 


10 

Q Do you recall discussing as to that transaction 


11 

what he wanted for his company and he feels his company 


12 

should earn between $400,000 and $500,000 a year pretax? Do 


13 

you remember discussing that with the board in connection 


14 

with that transaction? 


15 

A Yea, sir. 


16 

THE COURT; At the time of the fall of 1968, Mr, 


17 

Frank, would it be fair to say that Titan was embarked upon 


18 

a relatively aggressive program of acquisitions? 


19 

THE WITNESS: Yes, sir, it would be fair. 


m 

THE COURT; Forgive me, Mr, Cooper. 


21 

Q Would it al.j be fair to say, in that connection. 


22 

Mr. Frank, that it was the intention of the Block group to 


23 

use the assets of the Titan group for making acquisitions? 

t- 

24 

A Yes, sir. 


25 

Q Of the Titan group making acquisitions on behalf 
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of Titan. 


3 

A Yes, sir. 

»■ 

4 

Q NoWf the structure of the Faggen acquisition did 


5 

not require the use of any of Titan's assets in order to make 


6 

it, did it? 


7 

A If you mean there was a cash outlay, there 


8 

wasn't. But the issuance of debt is a material balance 


9 

sheet item. 


10 

Q Mr. Frank, prior to negotiations with Kaufman, you 


11 

knew, did you not, that thiere was a $1,300,000 securities 

* ’ 

12 

portfolio in the Faggen companies? 


13 

A More or less, yes. 


14 

Q And it was important for Titan to get ahold of thai 


15 

in order to get some liquidity, wasn't it, at that time? 


16 

A That is not correct. 


17 

Q Well, was there a severe cash flow problem in 


18 

Titan around September of '68? 


19 

A No, sir . If I can expand my answer —— 


20 

Q Wait a minute. Let me just get something. 


21 

MR. POWERS: I think the witness should be per¬ 


22 

mitted to complete his answer, your Honor. 


23 

THE COURT: He doesn't have to permit him under 


24 

these circumstances. You can do that on redirect, if you so 


25 

choose. 
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Anything else, Mr. Cooper? 

MR. COOPER: Yes, your Honor. 

the court: Why couldn't we tahe a short recess 

so that you 9entle„«„ can mahe up your .ind what you want to 

ask here? Would you like th««- ^ 

y like that so that you can find out what¬ 
ever you are looking for? 

MR. COOPER: I think I have what I want. Judge. 
the COURT: All right. 

BY MR. COOPER: 

Q Mr. Frank, when you saw this Exhibit 8 in Mr. 
Robinson.s office, do you notice that this so-called projec¬ 
tion begins in the year 1969 (handing)? 

Yes. I didn't testify i saw it in Mr. Robinson's 

office. 

Q Where did you see it? 

A Either in Mr. Robinson's office or mine. 

Q Did you ever have a copy of it? 

A I don't know. 

Q Well, who showed it to you? 

A Mr. Robinson, as I testified. 

Q Mr. Faggen never brought it to you, did he? 

A Not to my knowledge. 

0 Whenever . and wherever you saw it, do you notice, 
Mr. Frank, that there is an item on that exhibit entitled 
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"Investment income?" 

/ 

A Yes, sir. 

Q Do you notice that the projection deals with 
investment income? In other words, the projection is shown 
showing investment income as one of the items as part of the 
projection, isn't that a fact? 

MR. POWERS: Objection. I think the exhibit 

speaks for itself. 

THE COURT: Sorry. I do not agree. 

Do you understand the question, Mr. Frank? 

THE WITNESS: I do in a sense, your Honor. Two- 
thirds of the exhibit is taken with arriving at total pretax 
operating Income and then there is one line that says invest-j 
inent income. That's why I have difficulty answering. 

THE COURT: Yes, But I think the question in 
thrust comes down to this, and I would be very interested in 
your answer, sir, if you are able to give it at this late 
date: whether or not you understood that exhibit and the 
projected earnings thereon shown to be based in part upon 
investment income. 

THE WITNESS: No, sir. 

* THE COURT: You do not. 

THE WITNESS: No, sir. 

BY MR. COOPER: 
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You will notice, Mr. Frank, that it begins with 


operating income in *68 of 570,000? 

A Yes, sir. 

Q Is that correct? 

A Yes, sir. 

Q And it also begins — that is a projection where 

there is already fed into or factored into this exhibit a 
projection of increase, isn't there? 

A Yes. Except — 

Q The 1969 figure shown shows an increase by reason 
of a factor of — I don't recall what the exhibit says at the 
top, but whatever the factor is, it shows a factoring of 
income on operating basis and it shows a result of 570,000 
for the year '69 on operations, isn't that so? 

A It doesn't — my recollection is that does not 
show an increase. My recollection is that the figure for 
1969, 570, was deliberately picked as being flat from 1968, 

Q Well, did somebody explain that to you? 

A Yes. 

Q Who? 

A Mr. Faggen. 

Q He explained this to you? 

A Yes. 


This particular exhibit? 
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A Yes. 

Q When did he do that? 

A I don't know. But I recall that the reason — 

I haven't seen this exhibit from this morning. But I recall 
that the figure 570 for '69 is the same for 1968 because Mr. 
Faggen felt that ^e time and effort required to bring the 
computer projects on stream would make '69 earnings flat. 

Q May I see that? 

Doesn't it start out by .saying, "Fiscal years endi 
in '69?' and then it shows volume in the preceding year 10,95 
It shows the volume in the preceding year, which would mean 
'68, isn't that so? 

t 

A I don't know. 

Q In showing what *69 is, it shows volume preceding 
year, which would mean '68 (indicating). 

A Yes, sir. 

Q And then it shows this number. 

A Yes. 

Q And then it shows increase at fifty perbent 

pretax. 

A Yes, sir. 

I 

Q And then 550, and then it shows increase at forty 

I 

pexfcent, and that wasn't used for that figure. So the total 
amount is 1150, or 1,150,000, isn't that so? 
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A Yes, sir. 

Q Then you ^ake t^hat down, so t.ha^ 'there is a 
factoring in of fifty percent pretax. 

^ Sir, chat part is left blank in 1969 because the 
intention — 

Q It is forty percent that is left blank, increase 
to fifty percent — 

MR, POWERS: He is not permitting the witness to 

/ 

answer. 

A It is blank in all these areas. Only for 1969 is 
the only year that is blank. For forty percent, *for fifty 
percent, for forty percent again. 

Q Well, that is the pretax profit? Is that the 
column that you are looking at? 

A I am looking at all the columns that are blank 
for 1969. 

Q It says pretax profit preceding year increase at 
fifty percent rate. 

A Yes. 

Q That is the column that is blank. But above that. 
Increase at fifty percent pretax is 55, isn't that so? 

A 55,000. 

Q That is correct. 

A Yes, sir, which is five percent of the preceding 
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year. 

Q Do you notice it says at the top "l.icome 
projections, assuming that current business will Increase 
five percent a year."? So he is factoring in the increase for 
1969,1 isn't he?* 

A That's what the heading says. My recollection is, 
if you are interested, that the 1969 figure is the same as 
1968 because it was projected to have flat earnings due to 
the additional expenses. 

Q Well, in any case, Mr. Frank, you don't recall 
whether you spoke to Mr. Faggen about that prior to October 
9th or not, do you? 

A No, not specifically. 

Q Now then, did you transmit this exhibit, which is 
the memorandum, to the members of the board? Did you hand 
this memorandum to the members of the board? 

A I testified in my deposition that I couldn't 

remember, and I still can't remember whether I excerpted.it, 
read it or passed it out. I don't know. 

Q Now, they are not attached to the minutes in any 

case, are they? 

A No. 

Q When you discussed with the board what the earn¬ 
ings of the Faggen Companies were, did you discuss with them 
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that these companies had earnings on a restated basis of 
more than $550,000? Or did you tell them that the earnings 
were earnings which were the actual net income of those 
companies? * 


A If I give you a specific answer to that question, 

I would be misleading this Court. I generally do not 
remember which of those I did. 

0 Well, certainly, if you would have told the board 
that the net income of these companies was $550,000, that 
would have been a misleading statement to the board, wouldn't 
it? 

A No. 

Q Well, you knew that thiscompany had reported 

earnings for 1968 of only $560,000, didn't you? 

A No. 

Q 365, rather. 

A No. I knew that that's what they paid taxes on. 

Q That's what I'm getting at. They paid taxes on 

365, right? 

A No. But you said income. And I considered that 
to be quite different. 

Q All right. Dealing with income, did you tell the 
board that the income of these companies were $550,000? 

A That's my recollection. 
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Q Did you tell them that that was a restated Income? 
A I just testified that I really don't recall what 
I said. 


Q If you didn't tell them that it was restated and 
if you just told them that that was income^ you would have 
been misleading the board* wouldn't you? 

A I don't see it that way at all. 

Q Mr. Frank* you knew* did you not* that* for 
example* an item like personal accounting fees* which was 
annexed to the exhibit* was not the income of these companies 
for 1968* didn't you know that? 

A Sir* can I give you an answer to your question? 

Q I think you had better. 

A What is important to the board of directors is 
what will this acquisition do to the earnings* to the 
augmentation or dilution* once we acquire it. That's what is 
important. 

Q That may be what you may regard as important* Mr. 
Frank. But the question that I'm now putting to you is: 

All you had from Mr. Faggen was a restatement of earnings* 
isn't that so? 


A That is correct. 

Q You also had his Income tax returns* didn't you? 
A If I did at that point* I don't recall. 




ji- 


SOUTHIRM OItTNICT COUNT NCNONTCNt. U.t. COUNTHOUtC 
rOLCV tOUANC, MC« YORK, N.V. CO T.««M 













jgrm 36 Frank - cross <j0 / 

Q You certainly had them by the time you signed the 
contract on behalf of this company on December 2nd, didn't 
you? 

A That is correct. 

Q And you knew that somewhere along the line that 
these companies had actually reported income of only 
$365,000. 

A When you say teported income," do you mean — 

Q Tax reported income. 

A You mean reported to the Internal Revenue Service 
for tax purposes, that income, yes. 

Q And you also knew that if you had told the board 
that these companies had net income of $550,000 without 
telling them that it was restated, you would have been tellinj 
them something which, by the very contract documents you 
knew was not true, wouldn't you? 

A I don't know that it was incumbent upon me to 
tell the board that there was a difference between the income 
tax returns of this company and the accounting effect upon 
Titan after acquisition. 

Q Well, so far as Mr. Faggen was concerned, he wasn't 
on the board, was he, on October 9th? 

A No, sir. 

Q So he couldn't have told them anything, could he? 
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A No, sir. 

3 

Q And all he told you about 550 or 570 was on a 

4 

restated basis, right? 

5 

A Yes, sir. 

6 

Q He wasn't telling you that ^ese were earnings 

7 

which were reported earnings, was he, 570? 

8 

A It was a privately held company. They never 

9 

reported earnings. I don't know what you mean by"reported 

10 

earnings." 

11 

Q Well, the reported earnings on the income tax 

12 

returns are what I'm talking about. He never told you that 

13 

he reported to the income tax people earnings of $570,000, 

14 

did he? 

15 

A No, sir. 

16 

Q As a matter of fact, on the exhibit it speaks of 

17 

an adjustment to the basis which will prevail after acquisi" 

18 

tion and goes back four years, right? 

19 

A Yes, sir. 

20 

Q So right on the face of that document, anyone 

21 

looking at it would have to know that there were adjustments 

22 

in order to reach these figures, isn't that so? 

23 

A True. Certainly. 

24 

Q One of the adjustments was an item for personal 

25 

accounting fees, which would never have been shown as part of 
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the earnings of his private companies since he had been takin; 
those personally, isn't that so? 

A Exactly. 

Q All right. 

Now, then, in addition to that, you only knew 
about one other adjustment, you said, and that was one for 
pension overfunding? 

A Yes, sir. 

Q That, too, would have had to have been taken out 
of the earnings of the company and put back into the company, 
isn't that so? I'm sorry. Withdraw the question. 

The pension overfunding was an item which had 
been charged as an expense for the business in these four 
years of '64 through '68, and if the company had been owned 
by Titan beginning in '64, that item would not have been 
charged as an expense, so it would go to increase the earnings 
of the Faggen Companies, isn't that so? 

A Yes, sir. 

Q Now then, if there were only the item of pension 
overfunding and the personal accounting fee, you knew that 
between the two of them the only adjustments there totaled 
approximately a hundred thousand dollars, right? 

A I'm not sure that I ever knew the amounts of the 
adjustments. 
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Well, you could have seen it, couldn't youT? 
(No response.) 


Income tax returns. 


return. 


No. How could I have seen the income tax returns? 
The pension contribution is right there on the tax 


I could have seen that on the tax return. But I 


certainly couldn't have seen the personal accounting fees. 

Q B ut the personal accounting fees were shown on 
the piece of paper shown; it was all pro forma. 

A That wasn't shown to me. 

Q But doesn't it refer to personal accounting fees? 

A No, sir. What was shown to me was Exhibit S-B. 

MR. POWERS: It is Exhibit 3 in the trial. 

THE'WITNESS: Excuse me. 

BY THE COURT: 

Q Mr. Frank, in that regard, do you recall that Mr. 
Faggen ever showed you copies of the Faggen Companies tax 
returns at any time prior to October 9th? 

A No, sir. . : 

Q Did Edmund M. Kaufman, the Irell fc Manella lawyer 
and later the chairman and all of that, ever show you any 
tax returns of the Faggen Companies prior to the October 9th 
board meeting? 
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31J 


Q; In other words, you never saw those tax returns, 
apparently. 


A Except at the closing, your Honor. 

Q You did see them at the closing? 

A Yes. But I knew relatively little about 
acquisitions, but the one thing I knew — 

Q No. I ^un not suggesting otherwise. I am just 
curious that it wasn't until the closing that you were shown 
the tax returns. 

A The reason, your Honor, is that I believe I was 
told, and if I wasn't told I believed it myself, that they 
were reasonably irrelevant because it was a privately held 
company. 

Q Well, I understand your point in making that 
distinction. But there is evidence in this case that Kaufman 
received from Faggen copies of the tax returns of these four 
firms for several years prior, and I was somewhat taken 
aback to learn that Kaufman never showed those to you at all. 

A Sir, when I — 

Q I understand your point and your distinction, and 
I do not mean to be — 


I wonder if I can make this one very short point. 
When I took this position, I had one basic 
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requirement^ and that is that I felt that# with the opera¬ 
tional needs of the company, we were going to use all my 
time, A, and B, that I had no acquisition experience. So, 
when I took the job, I said, "Will you get acquisition help?" 
And they said yes. So that rtally was a delegated function. 

Q Yes. I know. I am not criticizing you at all. 
That is not the point of my question. I am just a little 
bit curious that the so-called expert didn't show it to you. 

A No, sir. 

THE COURT: All right. Anything else, Mr. Cooper? 

MR. COOPER: I just wanted to continue with the 
line I had for a moment. 

BY MR. COOPER: 

Q Mr. Frank, you will notice on this exhibit there 
is an item "Harold Faggen Personal" for the four years 
beginning in '65 througl) .'68 runs 34,8, 34,8, 35,240, 35,240. 

A Yes, sir. 

Q Did you ask a question as to what that was? 

A Either I was told or I asked a question. 

Q What did you find out? 

A Those are thr personal accounting fees. 

Q All right. So i-hat you knew that at the time you 
went to the board meeting with this that you had personal 
accounting fees of $35,000 for '68, which were not part of 
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the earnings of the Faggen companies, right? 

A Not part of the Internal Revenue reported earnings 

Q Yes. Okay. And you also know only about pension 

overfunding, right? 

A Yes, sir. 

Q Didn't you ask Mr. Faggen what other items go 
into these adjustments? 

A No, sir. 

Q How did you come to a number like $570,000? Didn'1, 
you ask that question^ 

A No, sir. 

Q Did anybody on the board ask; Was this restated 
earnings or was this reported earnings? Anybody ask that 
question? 

A If they did, I don't recall it. 

Q Did you tell the board that Mr. Faggen had had 

any conversations with you or with Mr. Kaufman or with 
anybody in which an explanation was made that this was a 
restated earning? 

A If I did, I don't recall. 

Q Did you, Mr. Frank, after the meeting of October 
9th, ask Mr. McIntyre to make an analysis of the accounts of 
the Faggen Companies? 

A Either I asked him or he voted that it should be 
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done, one or the other. 




Q All right. You are aware, aren't you, Mr. Frank, 
that Mr. McIntyre has submitted an affidavit in this case in 
which he states that he gave you a report and that that 
report was that he had analyzed the adjusted figures for you 
in connection with this restatement of earnings? Do you 
recall reading his affidavit to that effect? 

A No, sir. 

Q Well, do you deny that you told Mr. McIntyre to 
check out the adjustments? 

A I just testified that either I asked him or he 
voted that it should be done. 

Q Well, do you remember in your affidavit, at page 
502A, you said, "I have reviewed the affidavit of my former 
employee Richard McIntyre, submitted by Harold Faggen, whose 
affidavit I have also reviewed, and wish to set the record 
straight on a few crucial facts."? 

So that you do know from reading his affidavit 
that he said in his affidavit that he was instructed by you 
to check out the adjustments, don't you? 

MR. POWERS: Objection. Whv doesn't the witness 
have the opportunity to look at what McIntyre said? He is 
being asked a question in the abstract. 

THE COURT: I would thirk that is fair enough. 
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MR. COOPER: Okay, I will be glad to do that. 

THE COURT: Would you mind if we took a five- 
minute recess at this point? I did not realize that you had 
so much more. Perhaps you can use the five-minute receis to 
get organized to complete this. 

MR. COOPER: Yes, Judge. 

THE COURT: All right. 

(Recess) 

THE COURT: How much longer are you going to be? 
MR. COOPER: I would imagine about half an hour. 

Judge. 

THE COURT: I am afraid I am not going to have 
that kind of luxury. It is a quarter past eleven already. 
Granted you have had some interruptions, but you have been 
going now for three-quarters of an hour without that. 

MR. COOPER: I will try to speed it up, then. 

Judge. 

THE COURT: I hate to do it, but things are 
beginning to tighten up. You remember I said last night that 
as the morning waxes on I am going to have more problems, 
and I can see them right now, some of them. 

But you go ahead and do the best you can. I know 
Mr. Frank wants to get home and you want him to go home. 

But let's see. 
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MR. COOPER: 

Q Mr. Frank, now having read Mr. McIntyre's 
affidavit, does fc»at refresh your recollection with respect 
to what he said you assigned him to do? 

A Yes. 

0 And you say it is not at variance? 

A Right. I testified earlier either I asked him to 
do it or he suggested to me it should be done. 

Q And that was to look into the adjustments. 

A To look into the books. 

Q Did he also discuss with you and tell you that the 
adjustments look okay? 

A I don't know. 

Q You don't recall that? 

A No. 

Q All right. 

Now, then, Mr. Frank, I show you Defendant's 
Exhibit D, which is the proxy material for 1969, and ask you 
if you were president'of Titan at the time that this was 
issued'. 

A It was Issued in 1969. I was president. 

Q And you were also a member of the board at that 
time', were you not? 

A Yes, sir. 
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Q You will notice, Mr. Frank, that on page 3, I 
believe, in a description of the Faggen acquisition, it 
states, "The amount of convertible installment notes delivered 
to Mr. Faggen was arrived at as a result of an arms length 
negotiation between the parties, with each side separately 
represented by counsel, based upon the financial condition 
and past earnings history and after a thorough investigation 
of the business assets of the companies acquired from Mr. 


Faggen." 


Do you recall reading that at the time that this 
proxy statement was issued? I 

A No, I don't recall it. But clearly I must have. 

Q Does it fairly state the truth? 

A I think so. 

Q Can you tell us, then, Mr. Frank, at the time that 

you had executed these contracts between yourself and Mr. 

Faggen, did you ask for any representations or warranties 

* 

that you didn't get with respect to the financial condition | 
of this company? 

A No. I would not have had enough experience to 
know what the representations and warranties were. 

® is a fact, isn't it, that you were 

participating in the contract negotiations between Mr. Scheib 
and members of the Robinson firm and Kaufman over the period 
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2 

between October and December? 

3 

A I think to a very limited extent. 

• 4 

THE COURT: I am sorry to do this, Mr. Cooper, but 

5 

apropos of what I mentioned, I am going to have to interrupt 

6 

you. Maybe,if I interrupt now, I can give you a little more 

7 

latitude in a few minutes. 

8 

MR. COOPER: Fine, Judge. I would appreciate it. 

9 

(Recess) 

10 

BY MR. COOPER: 

11 

Q But do you recall, Mr. Frank: 

12 

"Q Do you have any recollection about discussing 

13 

any of the provisions in the contract documents with anyone 

M 

on behalf of Titan? 

15 

"A Well, during the course of the drawing of the 

16 

documents” — Page 177 ~ "I can remember there was a great 

17 

deal of discussion about representations and warranties. 

18 

”0 What do you recall about that? 

19 

"A Just typical. It seemed to me at the time, and 

20 

still seems to me, a typical legal wrangle, where the buyer 

21 

wants everyone he can get and the seller wants to give as 

22 

few as he can. 



23 

”Q Did you have ^my warranties that the buyer wanted 

24 

that he didn't get that he asked for? 

25 

”A No. But I know that Scheib" — that means Mr. 
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Scheib; he was the attorney for Mr, Faggen. 

A Yes, sir. 

Q (Reading) 

"Q — was most vociferous on this whole question of 
representations and warranties." 

Do you remember those questions being asked and 
those answers being given? 

A Yes, sir. 

Q Then do you recall this question; Page 178; 

"Q What specifically did the buyer want? 

"A I really can't remember. I'm sorry. I can't 
remember. I'm sure that Rosen or Kaufman can. 

"Q You specifically didn't remember any specific 
warranty that you didn't get. 

"A No. That was my first closing at an acquisition 

and I was really in no position to be injecting my expertise. 

Do you remember those questions and those answers 
being given? 

A Yes, I do. 

Q And so is it a fair statement to say, Mr. Frank, 

that there was no representation and warranty that you wanted 
that you didn't get in these contract documents? 

A Well — 

Q As dealing with financials. 
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A Inasmuch as they didn't ask for any, it is diffi- ' 

cult for me to answer your question. 

Q Well, all right. . 

With respect to Peat, Marwick, you knew that they 
were a competitor of Faggen's didn't you? 

A No. I testified earlier 1 should have known, 

t 

because it had been pointed out in Exhibit 3. But I — 

Q It is specifically stated in there, isn't it? 

A That is right. I should have known,but I did not 

know. 

Q Would you say that it was a fair position for Mr. 
Faggen to take that since they were their competitors, he 
didn't want them coming in and auditing the books? | 

A Well, it certainly seemed like a logical basis for 
excluding them at the time. | 

I 

Q And do I understand, too, that you wanted Peat, 
Marwick to come in and do the audit.and, at the timer you I 

t 

wanted them to build back on the tax returns against these 
adjustments, is that right? 

A That's what I would have asked them, yes. 

Q So,not having Peat, Marwick, isn't it safe to say 
that you did the same thing with McIntyre; you said, "Look, 
we can't get Peat, Marwick. McIntyre, why don't you do it?"? 

A I don't know whether it is safe to say. 
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Q You just don't recall that you did it? 

A Well, 1 look upon Mr. McIntyre's function and 
Peat, Marwick's function as a lot different. 

Q Well, let's put it a little differently then. 

If it was important enough for you to have had Peat, Marwick 
do it, would you say to this Court that you would not instruc : 
anybody to do it? 

MR. POWERS; Objection. What does "it” mean in 
this context? I don't think the witness knows. 

MR. COOPER: Build back on the tax returns and 
the adjustments. 

THE COURT; In any event, why don't you rephrase 
the question? From your own point of view, there was 
another slight infirmity,. I suspect. 

Q Mr. Frank, first of all, do you recall Arthur 
Andersen Company being discussed with Mr. Faggen? 

A No, sir. 

Q Do you know that Mr. McIntyre has stated that, so 
far as Faggen was concerned, Arthur Andersen Company was 
okay? 

A No, sir. 

Q You don't know that. Okay. 

But going back now, you wanted Peat, Marwick to 
build up on the adjustments of these tax returns, right? 
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A That's one of the things 1 would have asked them 
to do, yes. 

Q So that you were aware then, as of October, that 
there was a need for verification of the adjustments to see 
whether the restatement of earnings was as shown in that 
exhibit, isn't that true? 

A I think, with the state of my knowledge at that 
time, I realized we were spending multi-millions of dollars 
without having somebody independent looking at the books. 

Q Not only looking at the books, but checking out 
the adjustments against the tax returns, isn't that so? 

A That would have been one of the aspects of looking 
at the books. 

Q All right. 

Now, then, as important as that is, are you saying 

that not able to get Peat Marwick, that your recollection was 
that you didn't ask anybody to do it? 

A Other than possibly asking Mr. McIntyre instead, 

which I don't consider to be the same. 

Q All right, that's fine. 

And, finally, you would not have made the state¬ 
ment in the proxy statement such as appears there about full 
investigation unless you had been satisfied prior to closing 
that a full investigation had been conducted, would you? 
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A 


I*m not sure that I made this statement. 


But I 


read it and allowed it to be printed. ^ 

Q And you wouldn't have allowed it to be printed if 
it wasn't true, would you? 

A Correct. 

MR. COOPER: I have no further questions. 

THE COURT: Any redirect? 

MR. POWERS: Yes. Just two quick questions, your 

Honor. 

REDIRECT EXAMINATION 
BY MR. POWERS: 

Q What was the cash position of Titan, as best you 
can recall, in the fall of 1968? 

A Well, really all that I can recall is from a 
reading of the minutes of July and October 1968, which 
indicates that the shopping center sale of about four million 
dollars cash proceeds was ready to close. 

Q Was Titan short of cash in the fall of '68? 

A It was prior to the closing of the shopping center 

deal. 

Q And when was the shopping center deal closed? 

A Late in 1968. 

Q Do you recall when'the tax return for the four 
years on the Faggen Companies became available in connection 
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with the acquisition? 

A The first time I ever saw them was on the day of 
the closing. 

Q Do you have any knowledge as to whether Kaufman 
had them for the whole four years prior to the time you 
saw them? 

A The only thing I remember with Kaufman was that 
he had a blanked out Income tax statement for one of the 
companies after his first or second meeting with Mr. Faggen. 

Q And that was just for one year, wasn't it? 

A I believe so. 

MR. POWERS: Thank you. No further questions. 
RECROSS EXAMINATION 
BY MR. COOPER: 

Q Do you know whether Mr. Kaufman testified here 
yesterday that he had tax returns for four prior years before 
he met with Mr. Faggen? 

MR. POWERS: Your Honor, I don't think Mr. Kaufman 
testified to that at all. 

THE COURT: I £un not going to argue that with you. 
But I am going to take your statement, Mr. Powers, as an 
objection, which I will sustain as to form. 

MR. POWERS: Thank you. 

THE COURT: I could not even understand whether 
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this was an argument, Mr. Cooper, or whether you were 
addressing a question or what you are doing. 

MR. COOPER: My,question -- 

THE COURT: Whatever you want to do, put it to 
the witness in the form of a question. 

Q Mr. Frank, two things. Did you hear from Mr. 
Kaufman that he had the four years of tax returns when he 
went over figures with Mr. Faggen? . 

A When? 

Q At any time. 

A I don't know. No. 

Q Do you know that Mr. Kaufman has testified that 
you and he were at Mr. Faggen's office on October 2nd, at 
which time the negotiations took place? 

A No. I'm not aware that he testifiea to that 
effect. But I was not there. 

Q You say definitely that you were not there. 

A Yes, sir. 

Q Is it a fact, Mr. Frank, that following the meet¬ 
ing of October 2nd, that you had asked of Mr. Kaufman 
whether he had checked the figures of the Faggen Companies 
against the adjustments in order to reach the restated 
earnings figure? 

A Do I recall asking him to do that? 
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Do you recall if he told you that he had done 

that? 

A No. 

Q Do you recall his having told you that he had 
checked the figures with Faggen and that the numbers checked 
out? 

A No. 

THE COURT: Mr. Powers? 

MR. COOPER: I just wanted to check something. 

THE COURT: I know. But every time you turn 
around, one of your helpmates there comes up with another 
brilliant thought. And my experience is that these thoughts 
become increasingly less brilliant as the day wears on. 

MR. COOPER: This will be the last question, I 
promise you. Judge. 

THE COURT: Don't make any rash promises. You 
are too nice a fellow. 

BY MR. COOPER: 

Q Mr. Frank, is it your testimony that when you spok 

to Kaufman following the meeting of October 2nd with Mr. 
Faggen, that you did not inquire of him as to whether or not 
he had gotten the opportunity to check figures with Faggen? 

A As I recall it, he volunteered the•information it 
looked like the company was earning in the area of 550,000. 




tOUTMKNN DItTRICT COURT RCRORTCRt, U.(. COURTHOUSt 
rOLCV tOUARC. NI« YORK. M.V, CO T.4M0 








jgrm 56 


Frank - recross - redirect 
and at that stage of my experience and his, I wouldn't be 
presuming to be asking him questions about an acquisition. 

Q I see. But you do have a recollection that it 
was 550 he told you about? 

A I said more than 550, I think. 

Q But he didn't mention 570 to you, did he? 

i. No, sir. 

MR. COOPER: I have no further questions. 

THE COURT: Mr. Powers? 

MR. POWERS: One question, sir. 

REDIRECT EXAMINATION 
BY MR. POWERS: 

Q I show you Exhibit 1, which has annexed to it a 

tax return with the name blacked out. Do you know whether 

or not Mr. Kaufman had any tax returns for any years and 
any other corporations involved in the Faggen group before 
October 9, 1968, the date on which the board approved the 
transaction? 

MR. COOPER: I'll object to the question, your 

Honor. 

THE COURT: I believe I had already asked Mr. 
Frank about this, so I am a little puzzled. 

MR. POWERS: Your Honor, the purpose of the 
question was, when you asked it — 
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THE COURT: 1 am not asking the purpose. 

MR. POWERS: I thought you said four years, and 
the record appears just one year on one company. 

THE COURT: 1 know I did say four years. But 
that is not the point. He already answered that he didn't 
see any tax returns. 

Isn't that so, Mr. Frank? 

THE WITNESS: Yes, sir. 

THE COURT: You never were shown even by Kaufman 
any tax returns? 

THE WITNESS: That's correct. 

MR. POWERS: And I'm asking him now: Do you have 
knowledge of Kaufman having received any tax returns other 
than these, of your own knowledge? 

MR. COOPER: I'll object to what he may have 
known about whether Kaufman received. 

THE COURT: I do not see quite how he could 
either. I think we are asking a tall order, but I will 
allow it and see what happens. 

A No, sir. 

THE COURT: I think we can thank you and excuse 
you before somebody else gets some bright ideas, Mr. Frank. 
Thank you very much. 

(Witness excused.) 
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THE COURT; I want to see you and Mr. Cooper up 
here a minute, please, if you don't mind. 

(Luncheon recess.) 
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2 

AFTERNOON SESSION 

3 

3 : 3 0 p. n. 

4 

MR. POWERS; The next witness being called by the | 

5 

plaintiff is Mr. Benjamin Robinson. 

6 

benjamin M. ROBINSON called as a 

7 

witness by the plaintiff, being first duly suorn. 

6 

testified as follows: 

9 

DIRECT EXAMINATION 

' 10 

BY MR. POWERS: 

11 

0 Mr. Robinson, were you the chairman of the board 

i 

12 

and chief executive officer of Titan in 1968? j 

13 

A Yes. . 

14 

Q How long did you hold that office before 1968 and 

15 

how long after, please? 

IB 

A Dating back, I think, to the latter part of 1961, 

17 

part of the time acting chairman and then as chairman. 

18 

Q And when did you cease being chairman? 

19 

A In the spring of '69. 

20 

Q And you continued as a full partner in your law 

21 

firm throughout this period, did you not? 

22 

A I did. 

23 

Q Now, in connection with the Harold Faggen 

24 

Companies acquisition, did you first participate in discus¬ 

25 

sions on that subject in the early summer of 1968? 
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A Yes. 

I 

Q And in those early discussions, v»cre there any 
discussions on the price to be paid for that acquisition by 
Titan? 

I 

A No. I 

Q Were there any discussions of the financial ^ 

statements of tne Faggen Companies? 

I 

A Not with me. | 

Q Was the first time that you heard earnings just | 

to Edmund Kaufman coming in to conduct negotiations? ! 

I 

I 

A I can't tell you exactly when, but it was after ‘ 

Tony Frank, the president, had had some meetings with Harold 
Faggen, and the relationship of that ti:- 3 , when Kaufman came 
in, I can't tell you exactly, 

Q Would it be fair to state that sometime in or 
about August of 1968 you told Tony Frank that you had Harold 
to the point where he was willing to show his earnings and 
get down to business? 

A I think it was then. 

Q All right. 

Now, I take it that the actual'approval of this 
Faggen acquisition took place at a board meeting of Titan on 
October 9, 1968, didn't it? 

A The approval subject to further action of the 
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Q Right. But you have a clear recollection of tha* 
board meeting on October 9 , 1968, don't you? 

A I have a recollection of that meeting. 

Q And the Faggen transaction was explained and 
presented to the board by Tony Frank, wasr't it? 

A Right. 

Q He was the president of the company and it was 

hi8, job to explain the details of the transaction, is that 
right? 

A He was the president and chief operating officer. 

Q Right, 

Now, do you further recall that the earnings were 
not in the minutes of the meeting, but they were talked 
about, the earnings of the Faggen Companies were talked 
about, at the board meeting? 

A You have got two questions': They were not in the 
minutes, as I recall, and I have a recollection of the 
discussions of over a half million dollars earnings. 

Q Pretax, 

A Pretax. 

0 And this was discussed by the various members of 

the board. 

A I don't know to what extent and by whom, but I 
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Q Right. And it was mentioned to the beard by Tory 

Frank. 


A I don't knew whether Tony mentioned it jr who 
mentioned it, but it seems to me it came u’*. 

Q All right. 

Now, at or about that time you had made it clear 
to Tony Frank and to Mr. Faggen that you wouldn't repretent 
either Titan or Mr. Faggen in the negotiations, isn't that 
right? 


A Right. 

Q And can you recall when you got the first 
financial statements on the Faggen Companies prior to the 
board meeting? 

A I don't ever remember getting financial statement? 
if you mean by that what I would ordinarily take as 
regular, full financial statements. 

Q Do you recall that Tony Frank asked Mr. Faggen to 
do a writeup of his company together with four years' earn¬ 
ings on an adjusted basis? 

A Tony Frank told me that he had asked Harold Faggo- 
to write up something so that he would be in a position to | 
talk to the board. 

Q Right* And I show you Plaintiff's Exhibit 2-A foj 
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identification. Did you supply that document to ;.o vc 

files in connection with your deposition previously? 

A I think so. But you can toll me. Did I? 

Q Yes, sir, you did. 

A I did. 

Q And that’s in the handwriting of Harold r’aggon, 

isn't it? 

A Right. 

Q And that document was then ^retyped in your office 
in a typed version; is that correct? 

A Right. 

MR, POWERS: Your Honor, I would like to offer 

this. This is the original of Exhibit 2. I have marked it 
2-A for identification so that we have the original in Mr. 
Faggen's handwriting as part of the exhibits in the case. 

Do you have any objection, Mr. Cooper? 

MR, COOPER: Let me see it, 

I have no objection. 

^^^*i^tiff's Exhibit 2-A for identification 
was received in evidence.) 

Q Now, at the time Mr. Faggen delivered Exhibit 2-A 
to you, did he also deliver Exhibit 8? 

A I don't think I said that Harold Faggen delivered 
that to me. 
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Q Excuse no. What were the circumctances unuer 
which you acquired Exhibit 2-A? 

A As I told you previously in my deposition, either 

Tony Frank or Harold Faggen or both together gave rt to me, 

I don't remember. 

Cl I understand, Mr. Robinson. New, did Harold 
Faggen give you Exhibit 8, which you hold in your hand? 

A I don't know. I know I had a copy of it, but I 
don't know who gave it to me. 

Q And you had a copy in your files, didn't you? 

A Yes. 

Q And you supplied that copy from your files to 

Titan for the first time at your deposition; is that correct? 
A To Titan? 

I 

Q To me representing Titan. 

A To you, yes, 

0 At your deposition. 

A I assume Titan had a copy. 

MR, POWERS: Mr. Cooper, I ask you if we could j 

1 

stipulate that Exhibit 8 is in Mr, Faggen's handwriting. 

MR. COOPER: Yes. 

MR, POWERS: So stipulated. 

THE COURT: Exhibit what? 

MR, POWERS: 8. That projection is in Mr, Faggen'j 


SOUTMIUN OItTRICT COURT RCRORTCRt, U.t. COURTHOUSC 
ROLIY (OURRt. NCR YORK, N.V. CO T-4IM 










1 


jgrw 64 


Robinson-direct 


XX 


handwriting. 


33 ;) 


3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: All right. 

Q Now, Mr. Robinson, in addition to those two 
documents, did you receive from Mr. Faggen an org„..izaLiona, 
table, which we have called 2-B for identification (handing)', 

I as)i you to note that it was supplied to -js from your 
files. 

A As I keep telling you, I don't know who gave 

these to me, but I assume it came either from Tony Frank or 
from Harold Faggen, 

Q Thank you, 

A Somebody gave it to me, 

MR, POWERS; I would like to offer it in evidence 
Do you have any objection? 

MR, COOPER; I have no objection, 

Q 2-B was supplied to you from whatever source at 
or about the same time as you received 2-A; is that correct 
the handwritten memo? 

A I don't know when it was supplied to me. i know 
it was in my file, 

MR. POWERS; Thank you. 

(Plaintiffs Exhibit 2-B for identification 
was received in evidence.) 

Q Now, after 2-A was typed up, you read a copy of 
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it, didn't you? 

A Yes, 

Q And in that connection, did you make some nota¬ 
tions on Exhibit A to that document and supply a copy of 
those notations to us at your deposition f_om your files, 
which we have marked 3-A for identificaticn (handing)? 

A Well, on this sheet are some notations. But when 
they were made I can't tell you, because there are no dates. 

Q Now, first let's see if we can identify the 

handwriting. There is a phrase "without investment income." | 

* 

Is that your handwriting, Mr. Robinson? ! 

A I think so. 

Q In pencil there are some other notations, "profit-' 
able," and two other things. Are those inyour handwriting? 

A Yes. I 

t 

MR. POWERS: I would like to offer this in 
evidence, if you have no objection, Mr. Cooper. 

MR.. COOPER: I have no objection. 

(Plaintiff's Exhibit 3-A for identification 
was received in evidence.) 

MR. POWERS: The reason it is marked 3-A, your 
Honor, is that it is a piece of Exhibit 3. I didn't want to 


with a new number. It is the accounting memorandum 
piece of Exhibit 3. 
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oo / 

o 

Q And this 3-A is frcn your fixes; is that ccrrect, 

3 

Mr. Robinson? 

4 

A Right. 

5 

Q Now, Mr. Robinson, I show you an exhib^c which 

6 

we call 3-B for identification, which Invo’ves some nota¬ 

7 

tions, and I ask you only with respect to the thiro page ct 

8 

that exhibit, which is the same page as E-hibit 3-A, which 

9 

we have just looked at. My question to you, sir, is, the 

10 

phrase, "without investment income," written in pen, is that 

11 

your handwriting? 

12 

A It looks like it. 

13 

MR. POWERS: Your Honor, i would only like to 

14 

offer, subject to connection, this entire exhibit now as 3-B 

15 

because it deals with some writings by accounting personnel 

16 

in the companies, and I'll put it in as a whole exhibit 

17 

when I have them on the stand. But I wanted to establish 

18 

that this was Mr. Robinson's handwriting on part of the 

19 

exhibit. 

20 

THE COURT; All right. 

21 

MR. POWERS; Which is the third page. So if I 

22 

could offer it subject to connection, I would appreciate it. 

23 

It is 3-B. 

24 

MR. COOPER; If counsel would concede that the 

j 

25 

paper that you are offering is the original of what you have 
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2 

designated, I believe, as 3-A — 

3 

MR. POWERS: Yes, I am trying to establish that, j 

4 

i 

That's why I'm putting it in. Thank you. ! 

5 

MR. COOPER: It is not an additional paper. It | 

6 

is the original. 

m 

< 

MR. POWERS: This is the origiral in Mr. Robinson 't 

8 

handwriting. The other was a Xerox w.'th rome additional 

9 

penciled notes on it. 

XX 10 

(Plaintiff's Exhibit 3-B for identification 

11 

was received in evidence.) 

12 

BY MR. POWERS: 

13 

Q Mr. Robinson, I now show you the whole memo. 

14 

Exhibit 3 in its entirety, and refer you solely to these 

1 

15 

hemd notations which show on the Xerox, where it says, "To 

16 

A. Frank, B. Robinson." Are those notations in your hand¬ 

17 

writing, sir? 

18 

A I think so. 

19 

Q Do you recall that the minutes of the board 

20 

meeting tracked some of the language of Exhibit 3? 

21 

MR. COOPER: I'll object to that. 

t 

22 

A I don't recall. 

23 

THE COURT: Yea. I think we will let that be 

24 

decided by the factfinder, in any event. 

25 

Q If I could perhaps refresh your recollection on 
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page: 33 of your deporilion -- 



MR. COOPER: 


I'e hasn't said his recollection noc-CL 


refreshing. 


MR. POWERS: I think he said, ”1 don't -ecalx." 
THE COURT: Yes, But I am saying, aside from 


that, Mr. Powers, if the language tracks the Faggen mcnioran- 
dum, the factfinder probably ought to decide that. The only 
room for inquiry here is, it seems to me, if.Mr. Robinson ha 
established the draftsman of the minutes, why, that might be 
something else again. But I do not think anybody contends 
he drafted these minutes. Did they? 


s! 


MR, POWERS: No, sir. My only purpose in reading 
himthe question and answer was that he said he didn't 
recall — 

THE COURT: I know that. 

MR, POWERS: I follow you. I don't need to go on, 

THE COURT: That is Mr, Cooper's idea. That is 
not the Court's idea. I aun saying that I just do not think 
this is proper. Either I can make that determination from 
the documentation or I cannot. I hold open to you if you 
want to ask him if he drafted the minutes and if he, there- 
copied in whole or in part Mr, Faggen's memorandum, 
that is something else again. But you have not asked him 
that. 


•OUTHCRN DISTRICT COURT RtRORTCRf. U.S. COURTMOUtC 
rOLCV SQUARE, NCR YORK. N.Y. CO T-4SM 












jgrm 70 


Robinson-direct 


341 


New York. 

"Q Can you fix a date? , 

I 

"A No. I 

j 

Q Can you fix it in terms of whether the eal haa . 

been agreed on or not agreed on at the point of the converse-! 
tion? 


"A My recollection is that the meeting after was 
after Ed Kaufman had negotiated the deal with Harold ano Ed 
Kaufman called me or stopped into the office and said that 'I 

he had made a deal, he thought it would be a great acquisi¬ 
tion. 


"Q What else did he tell you? 

"A That's all. We didn't get into any details. 


"Q He didn't tell you the figures? 

"A He may have said that he was giving him 5.5 millio 
worth of debentures. I don't recall." 

Now, Mr. Robinson, were those answers that you 
gave in answer to those questions truthful at the time? 

A Absolutely. 

Q Now, at the time you read Exhibit 3 — you did 
read Exhibit 3, didn't you? 

A No. 


Q I mean this memo here (indicating). I'm taking 
you back to 1968 now. 
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34i: 

i 

o 

A Yes. 

11 

1 

3 

Q You read it after it was typed up, didn't you? 

t 

1 

4 

r 

A You mean did I read it then? 

1 

t 

5 

Q Yes. 

p 

6 

A I'm sorry. I assume so. 

1 

7 

Q Now, did you have any negative information, at or 


8 

about the time you were reading that ireroo, as to the number 


9 

of clients in the Faggen business? 


10 

MR. COOPER: I object to the form of the question. 


11 

A What do you mean by that? 


12 

THE COURT: Sustained. 


13 

Q Let me rephrase it. At the time you read this 


14 

memo, did you have any information about the number of 


15 

clients of the Faggen Companies other than what was in the | 


16 

1 

memo? 


17 

A No.. 


18 

Q And did you have any information on the computer 


19 

capabilities of the Faggen Companies other than that which 


20 

was in the memo? 


21 

A No. 


22 

Q And did you have any information on the financial 


23 

affairs of the Faggen Companies, their earnings or any other 


24 

financial matters, other than what you saw in the memo? 

1 


25 

I 

A No. 1 



i 
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Q Did you take note that there «as 571,000 in 

earnings shown for 1968 after adjustments in that memo. 

Exhibit 3? Bid you take note of that when you read it7 

MR. COOPER, I oBject to the form of th_ guestrcn 

the court: I think you had betrar rephrase it. 

I do not understand it. 

MR. POWERS: Excuse me. 

0 I call your attention to the fourth page of tne 
"Ximo, Mr. Robinson, and the last column tor 1968, where it 
says totals 571,262.” Was there any discussion on that 
amount in which you participated with either Mr. Eaggen or 

Mr. Prank at that time, back when you received the memo7 
A No. 

Q Do you recall raising any questions on the amount? 

A No. 

0 And did you accept the earnings as shown in the 


memo? 

MR.. COOPER: I will object to the form of the 
question, your Honor. 


THE COURT: I suppose that — yes, I 


agree with 


that. I think 
tion. 


you can rephrase it. The thrust of the 


ques- 


Q Did you raise any question with respect to the 
earnings shown in that menw? 
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A No. 

Q Did you take issue in any way with the accuracy 
of those* figures? 

A No. 

Q In fact, did you not rely on thne figures? 

A Rely on it for what? 

Q For purposes of the acquisition of the Faggen 
Companies? 

A I assumed those figures were accurate. 

3 And when you were reading Exhibit 3, did you 
notice a substantial list of clients on the last page of the 
exhibit (handing)? 

A Well, I assumed that I read -- I have no 
recollection, but I assumed that 1 read all of this document. 
And since it is in the document, I assume that I saw it. 

Q Did you have any discussion on the list of 
clients with either Mr. Faggen or Mr. Frank? 

A I don't recall any. 

Q Any information come to you with respect to that 
list of clients other than what is in the memo? 

A No. 

Q Do you recall any oral explanation of the memo 
which you heard from Mr. Faggen? 

A I remember a discussion, but I couldn't tell you 
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new v;hethcr I heard it from Mr. Faggen or from Mr. Frank or 
from both of them together -- wo would meet separate!v and 
together — relating to the matter of adjustments, that there 
were various adjustments to be made, assuming that they ••vere 
being operated as a part of Titan, a public corporation, 
and not being operated as a privace company, And t.;ere were 
a number of different items which were mentioned. 

Q Do you remember any discussions other than the one 
you have just told us about with respect to material which 
contributed or explained or modified anything that was in 
Exhibit 3? 

A I don't recall any. 

Q Now, Mr. Robinson, what is your specialty as a 
member of the bar, if any? 

A You mean now,or then? 

Q In *68, sir. 

A Well, I am the senior member of the law firm, and 

I suppose one problem is to keep track of the lawyers. 

I was not actively engaged as I had been pre¬ 
viously. I was spending a considerable part of my time as 
chairman of the board of a public corporation, which I had 
come into because a client of the office had died, leaving 
the controlling interest. I was active in pension funds 
supervision, some labor work, generally would be involved in 

m 
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0 

various things. i 

1’ 

3 

Q Would it be fair to say that your primary special- 

i 

4 

ization.in '69 was counseling pension and welfare funds and 

» 

5 

, m 

counseling unions in that connection? 

6 

A No, not primary, but a substant: a., part of my 

7 

time. 

8 

Q You were not an acquisition lawyer in '68, were 

9 

you? 

10 

A No. 

11 

Q And you wouldn't characterize your specialty as 

12 

being a securities lawyer, would you? 

13 

A No. ' 

14 

Q You never rendered any advice to anyone on Rule 

i 

15 

lOb-5 or on registration requirements or anything of that i 

i 

16 

I 

matter? 

n 

A No. 

18 

Q And you have no accounting background, do you. 

19 

Mr. Robinson? 

20 

A No. 

21 

Q At the conclusion of the board meeting on 

22 

1 

October 9th, would it be fair to say that a deal had been i 

23 

made and there was a businessman's understanding from that |. 

24 

point forward that the remainder of the work was essentially 

25 

Scribner's work, writing papers? J 

y 

1 
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i 

/ i 

! 

MR, COOPER; I object to the form of the 

i 

question. ! 

MR, POWERS: Let me rephrase the question. I 

1 

THE COURT; I would quite agree and I toaliy co j 

not think you need put words in his mouth, in any event. i 

! 

Q Mr, Robinson, how would you characterize the i 

status of the acquisition of the Faggen Companies as of the 

I 

conclusion of the board meeting on October 9th? 

MR, COOPER; I object to the form. 

THE COURT; Do you recall what the minutes say 
about this, Mr, Powers? 

MR. POWERS; Yes, sir. 

I 

THE COURT: Do you want him to say that? 

MR,. POWERS; No, I am really asking the witness 
to give a businessman's characterization of where the 
parties stood in their transaction as of October 9th. 

THE COURT; May £ suggest to you that it would be 
permissible to ask him what he understood the board's 
decision was and to what extent it carried on that day. 

MR. POWERS; Right. 

Q Would you explain to the trier of the facts what 
you understood the board's decision to be and what it carried 
as of that date? 

A The board's decision was to approve the 
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t 

2 

recoiiunenuation of the president, which I joined; that ehe J 

3 

group of Faggen Companies be acquired for five and a half I 

i 

4 

1 

million dollars worth of debentures, on terms which had been , 

5 

1 « 

spelled out; and that che matter should then move ^orward j 

6 

subject to final approval of the executive ::oiamittee. 

7 

Q After the final contracts. ; 

8 

A Right. 

9 

Q Did your firm at that point undertake to draw the 

10 

contracts on behalf of Titan? 

11 

A No. 

12 

Q Did your firm first receive a first draft of the 

13 

contract from Kaufman? 

14 

A Mr. Kaufman, who had negotiated the acquisition. 

15 

was a lawyer in California who was an expert in this field. 

16 

He went back and prepared the first draft of the contract. 

17 

Then, to the best of my recollection, he either called me 

18 

or called directly Mr, Rosen of my office, whom he knew from 

19 

previous matters, and asked whether Rosen could handle the 

20 

meetings with Faggen's lawyer on various provisions in the 

21 

agreement, so that he wouldn't have to come into New York 

22 

as often as might be required, and this would be done subject 

23 

to checking back with him, and I said if that's the way he 

24 

handled it, he could take it up directly with Mr. Rosen, 

25 

because I was leaving the country and would be gone for a 

' < 
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considerable period of tine. 

Q Now, Mr. Robinson, Mr. Rosen is Michael Rosen ana 
he was an associate lawyer in your office at that time; is 
that right? 

A Right. 

Q He is now a partner. 

A Right. 

Q And was there another partner in your office */ho 

was supervising the matter along with Michael Rosen? 

A I don't know if I can use the word "supervisor." 
Alan Aronson was our senior tax partner, and I'm sure that 
Mr. Rosen was in consultation with him. 

Q All right. 

Now, did you give copies of Exhibit 3 or Exhibit 
8 to either Michael Rosen or Alan Aronson? 

A I don't recall giving any papers to anybody. They 
were dealing directly with Mr. Kaufman. 

Q And did you have any discussions on the substance 
of Exhibit 3 or Exhibit 8 with either Mr. Rosen, in your 
office, or Mr. Aronson? 

A I don't recall any. 

Q Do you recall any of the details in those two 
documents. Exhibit 3 or Exhibit 8, ever having been the 
subject of an inquiry of you by Mr. Rosen or Mr. Aronson back 

>■ 
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in *68? 

3 

A No. As I just explained to you, that I left zho 

4 

country very shortly after this and was gone until approxi¬ 

5 

mately a day or two before the executive meeting, l was av/aj’ 

6 

totally the month of November and the latter part of October, 

7 

when they were working on these papers. 

8 

Q The closing of the contract was December 2nd; 

9 

% 

is that correct? 

10 

^ I think that's when the executive committee met. 

11 

I think that is the date. 

12 

Q Right, And the closing was in your firm's office, 

13 

wasn't it? 

14 

A Yes. 

15 

(Pause) 

16 

Q Mr. Robinson, I think you testified in substance 

17 

that you had no contact with the legal details of the 

18 

1 

transaction because you left the country right after the boari 

19 

approved it; is that right? 

20 

A That's right. 

21 

Q But shortly before the board approved it, on or 

22 

about October 7, 1968, do you remember having a conversation 

23 

with Faggen on making some additional option shares avail¬ 

24 

able to his key employees and also making some of his 

25 

debentures convertible at fifteen instead of twenty? Do you i 

« 

j 

i 
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remember a conversation with Faggen on that subject? 

A I remember there were a couple of items which 
were still in dispute between them, Tony Frank and Ed 
Kaufman, and somebody, I think Kaufman, called me asked 
whether I would Inject myself into it. Anc that’s the 
extent of my recollection at the moment. 

Q I show you Plaintiff's Exhibit 6 for identlficatio 
and ask you if you would like to read just paragraph 2 and 
tell us if that paragraph 2 is an accurate summary descriptioji 
of the contact you had in or about October 7, '68. 

(Pause) 

This apparently is a memorandum by Tony Frank? 
Right, to Kaufman. 

If he says that's what I said, I assume I did. 

Does it seem accurate to you upon reading it? 
Vaguely I recall. I recall the items. I don't 
remember the specific figures. 

MR.. POWERS: All right. May I reoffer 6 in 
evidence, at this time, your Honor? 

MR. COOPER: I have no objection. 

(Plaintiff's Exhibit 6 for identification 
was received in evidence.) 

MR. POWERS: Your Honor has already seen that 

document? 


A 

A 

A 

Q 

A 
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THE COURT: Correct. j 

Q you. had no contact with either McIntyre or Tranl. | 

I 

after the board meeting v/ith respect to any of the account ingj 
work done in the Faggen acquisition, did you? 

A Which board meeting? 

Q Let me rephrase my question. 

After the board meeting on October 9th, when the 
deal was approved, you had no personal contact with any of 
the accounting work or the accounting details on the 
transaction, did you? 

A No. 

0 Did you participate in any discussion of Mr. 

Faggen's Companies' tax returns during that period, any 
discussion of tax returns? 

A No. 

Q Do you recall hearing any discussions either with 
Mr. Faggen or with Mr. Frank or anyone else on the difference 
between the tax returns and Exhibit 3? 

A I don't recall any. 

Q Now, up until the acquisition of the Faggen 
Companies, would it be fair to say that virtually all of the 
acquisition work done by the Titan group was real estate 
property? Would that be a fair statement? 

A All except one. 
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2 

Q And what was the one that v’asn't real cceate? ' 

i 

3 

A A company callc-fi Titan Steel, 1 think was the 

I 

( 

4 

name of it. 

1 

1 

5 

Q Was that an export shell? 

1 

6 

A No. That was an operating comp-ny. Steel 


7 

exporting and importing company. 


8 

Q And that's how you got the name Titan. 


9 

A Right. 


10 

Q Did you do any review of the financial statements 

! 

11 

on that deal? 


12 

A Just very broadly. 


13 

Q Now, with respect to Exhibit 3, do you recall 

1 

14 

testifying previously that Michael Rosen, of your office. 


15 

never saw Exhibit 3 until just prior to his deposition? Do 

1 

16 

you recall giving that testimony? 


17 

A I think he said it. 


18 

Q Yes. Do you recall relating that at your 


19 

deposition? 


20 

A I don't recall that I said it. I think he said it 


21 

I may have. I don't remember. 


22 

Q Well, let me just refresh you so we can have the 


23 

record clear. Page 94. 


24 

Q Do you know whether or not your partners Rosen and 


25 

Aronson had knowledge of the existence of this memo prepared 
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by Faggcn at the time they were working on this deal in 
November and December 1968? 

"Can you answer the question, Den? 

"A I have no knowledge of whether Man knc. s. I 
haven't even discussed it with him, I thirk Michael Roren 
said tc me just the other day that he had never seen this 


before." 


Do you remember that? 


Yes. 


Q Do you recall, shortly after the Faggen acquisi¬ 
tion was closed, getting involved in representing the Faggen 

jp 

Companies in an action against Levin-Townsend? Do you recall 


that matter? 


I do, I don't remember when, but I remember the 


matter. 


Q Well, I show you the following document purely to 
refresh your recollection, I don't think there is any need 
to have it marked. It is a bill from your firm on that. 

A Starting December 16th, right. 


Q December 16, 1968. 


A Right. 


Q And could you describe to the Court what the 
nature of that problem was starting December 16, 1968? 

MR. COOPER: I object. I don't think it is 
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THE COURT; Perhaps I missed the point,. .Mr. Pov/ers', 
but this is this litigation with Levin-Townsend? j 

MR. POWERS: Right. 

THE COURT; Fine. But do we ha’’e to go through ! 
all of that detail? 

MR. POWERS; All right. I'll withdraw it. 

THE COURT; There is no dispute about the oxistenc 
of the litigation. 

MR. POWERS; We fixed the date. No problem. 

Thank you. 

THE COURT; Let me find out. 

L assume, Mr. Robinson, you didh't have any active 
role in that litigation, did you? 

THE WITNESS; The Levin-Townsend? 

THE COURT; Yes. 

THE WITNESS: I participated in the settlement 
discussion subsequently, in which we recovered, I think, a 
quarter of a million dollars for the company. 

THE COURT; Well, there is no dispute about any of 
this, is there, Mr. Powers? 

MR. POWERS: No, sir. 

BY MR. POWERS; 

Q Mr. Robinson, I take you back to the period of May 
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1968. Do you recall having Harold Faggen approach you Lo j 

I 

ask you if you would undertake represantinq the Furniture 

j 

Workers' Union? j 

I 

A Harold Faggen said that he had been ask^d by the 
International president of the Furniture Wc rkers, Mr. Pizer, 
whether we would entertain representing tha Furniture 
Union. Mr. Pizer knew me for a long time through ny 
representation of the Lithographic Printing Union. And X 
said to Harold I didn't know, I would have to think about it. 

I 

Do you want me to continue? 

Q Go ahead. 

A And subsequently I said I would entertain the 
subject to my talking to the international officers. 

At some point after that, I met with the Inter¬ 
national officers at their headquarters. 

Q Was this in about May of '68? 

A ' Thereabouts. April or May. And th^ told me that 
they had been represented for years by a single practitioner 
who was not well and could not handle their marters, he 
knew about me, particular knew about my activities with the 
Local 1 pension fund, and they were having pension fund 
problems and wanted to know whether we would consider repre¬ 
senting their union and, if so, at what cost. 

And he is an interesting character and I remember 
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wcli his saying to rte, "iv, not sure that we can afford you j 
and I don't know that you want to represent us." [ 

0 The initial retainers under discussion were about i 
40, 45 thousand dollars a year, weren't they? 

A My recollection was that it was about 36,000 

representing the International, one or two locals and two or 
three different funds. 


Q And those annual fees have gone up to about 40 or 
50 thousand dollars now, is that right? 

A I don't think so. 

Q Do you continue to represent these funds? 

A Yes. 

Q Did you make any disclosure of undertaking this 
work in or about May of 1968 to either Mr. Kaufman or Mr. 
Frank of the board of Titan?, 

A 1 disclosed it to Mr. Frank in telling him about 
my relations with Harold Faggen and how I happened to know 
Harold Faggen and where our professional services overlapped. 

0 YOU didn't tell it to him specifically, though, 
did you? 


A X told him that we represented — we were probably 
representing the Furniture Workers for which Harold did the 

actuarial work, we represented other funds in which he also 
did tlie actuarial work. 
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S 

£ 


Q 

Mr. Robinson, let me read to you some quostionr j 



4 

and answers which may refresh your recollection on what you ^ 


1 1 

said on this subject previously on page 117 of your deposi- < j 

5 

tion: 

. 


6 

-0 

Did you tell him that Harold Fa^gen had spoken 


7 

favorably 

in connection with your being offered that engage- 


8 

ment? 



9 

"A 

I don't know if he did or not. 

: 

10 

"Q 

You didn't say anything on that subject to Tony 


11 

Frank, did you? 

( 

12 

••A 

No. 

t 

1 

13 

"Q 

And you didn't say anything on that subject to 

i 

14 

Kaufman. 



15 

"A 

No.. 


IS 

"Q 

Nor to the board. 

1 

1 

17 

"A 

No. 

f 

j 

IS 

"Q 

You didn't say anything orally to anybody in the 


19 

company , 

did you? 


20 

"A 

No. 


21 

"Q 

And nothing in writing. 


22 

"A 

No." 


23 


Do you remember being asked those questions and 


24 

giving those answers? 


25 

A 

I do. 
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Q And those answers were truthful? 

A Absolutely, 




I 

I 

I 

I 

1 

I 

I 


THE COURT; Anything else? 

MR. POWERS; Almost through, your Konoi. 

I 

Q Your firm was also handling a litigation for j 

Faggen personally in 1968, wasn't it? 

1 

A So I have been told. 1 

Q And the fees in that were several thousand '• 


dollars; is that right? 

A To the best of my recollection, it was about 
$3,000. 

Q Well, would it refresh your recollection if 1 told 
you it was about 5,000, according to testimony at the 
deposition? 

A I could have been. I thought it was closer to 
three. j 


Q And were partners in your firm partners with Mr. 
Faggen in several real estate ventures in *67 and '68, 
limited partnerships? 

A I don't know what date. I know we are. And I 
think there were one or two prior to that time and some 
subsequently. 

Q Mr, Robinson, one more question. While you were 
on the board of Titan, do you recall any claim of fraud being 
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raade in connection ‘A’itli the Faggen acquisition by ar.yoiiC on 
the board prior to the fall of 1971? 

A The fall of ’71? I don't think so. 


You don't recall any discussions among .myone on 


the board that Mr. Faggen had defrauded th company? 


A Well, you will have to help me on the dates, as 
to when Mr. Frankel became chairman and wren he first raised 
the issue. That's when it first came up. I don't know 

whether that was late '71 or '72. 

MR. POWERS: Nothing further, sir. Thank you 


1 

I 

I 


i 

i 


very much. 

THE COURT: Any questions, Mr. Cooper? 

MR. COOPER: Yes, sir. 

CROSS EXAMINATION 

BY MR. COOPER: | 

Q Mr. Robinson, let's begin backwards for a moment, 

starting with the last series of questions that counsel has 

asked you. 

Are you aware that, in an affidavit submitted in 
this case, a proposed motion to amend the complaint was 
inserted — reading from page 548A, your Honor -- in which it 
is alleged, "Based on investigations to date, it appears thatj 
Faggen caused a substantial benefit to go to Titan's chairman 
of the board, Benjamin Robinson, in September 1968, at the 
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time of the acquisition of the Faggon Companies. This 
secret consideration, consisting of some $50,000 in annual 
retainer fees to Robinson from a group of Furniture Workers 


! 

I 

I 

I 

I 

I 

I 

t 

I 

I 

1 

I 

I 

I 

I 


pension funds were apparently not disclosed to Tic-n by extheL 

Faggen or Robinson, Titan's chairman of thf board, although 

received concurrently with the acquisition negotiations rn .i i 

I 

patent conflict of interest. The corporate minutes do not 
reflect any such disclosure, there are no memoranda in tne 
files of such disclosure, and negotiator Kaufman was totally 
surprised at the revelation." 

My question is, did you know at any time prior to 

I 

when the same line of questions was read to you at the 
deposition that Titan, Mr. Frankel, was accusing you of a 
conflict of interest at or about the time of this acquisi¬ 
tion? 


A Did I know when? 

Q Did you know prior to your being informed of it 
at the deposition which you gave in this case, which was 
taken on October 3, 1973? 

A There was a meeting of the board of directors, 
and I can't say whether it was late '71 or '72, at which Mr. 
Frankel told the board that he had an opinion letter from 
counsel in New York advising that the corporation had action, 
I think he said for rescission, based upon allegations of 
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22 


23 


24 
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fraud or conspiracy involving both me and Mr. Faggon. 

Q I shew you this letter, and I v;ould ask you if 

this is the letter that you refer to (handing), 

A I remember the name Silverman as the la- yer, ind 

roughly it seems to me that's the letter. 

MR. COOPER: I offer iu in evidence. 

THE COURT: Isn't this already in the record in 

the stipulated record on appeal? 

MR. COOPER: your Honor, this is not. 

THE COURT: I thought it was. I beg your pardon. 

All right. 

That will be Defendant's Exhibit H, 

MR. POWERS: No objection. 

t 

(Defendant's Exhibit H was received in 
evidence.) 

Q Do you recall the meeting of September 14, 1971, 
Mr. Robinson, at which time this letter was read to you and 

the board? 

A Yes. 

Q Mr. Robinson, can you tell us the circumstances 
under which the discussion came up regarding this accusation 
and what transpired at the board meeting on that date? 

A My recollection is that Frankel, acting as chair¬ 
man, stated that he had a draft of the complaint which he 
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would have to bring in an attempt to force Faggen to a 

deal with the corporation, converting Faggen's outstanding j 
debentures into common stock, and it was in connection with i 
that that he read the letter, and I think he reed ^'-rtions 
of the complaint. But I never saw it, 

Q I show you this compla..nt and I ask you f this 

I 

is the complaint that was read to you on that date. j 

A Well, without reading it word-for-word now, I | 

have never seen it before, I see enough paragraphs to 
indicate to me that this is what he was reading from. 

MR. COOPER: I offer it in evidence, your Honor. 

MR. POWERS: No objection. 

(Defendant's Exhibit I was received in evidence.) 

Q Mr. Robinson, .are you aware that the interest 

I 

dates for the Faggen notes occur on May 1st and November 1st | 
of each year? 

A I don't remember, but it could be. 

Q In any case, are you aware that, notwithstanding 
this accusation made at the board meeting of September 14th, 
that the interest payment due on November 1st was, in fact, 
made, that is, November 1, 1971? 

A It was. 

Q And this complaint was actually never filed, was 

it? 
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A Not .‘30 fc'.t as I know. 

0 At that tiiTic, do you recall your statement at the 

1 

board meeting, . Robinson vigorously protested against | 
the statements of the complaint and the threat of -.Itigaticn, 
claiming that ho was being joined as a prop .>sed defendant 
solely for the purpose of seeking to cause him to put pre.ssv*. . 
on Mr. Faggen to accept some restructuring of his debenture.^. 
Mr. Robinson read certain correspondence which he had written 
to Mr. Frankel describing his version of the facts of the 
negotiations and the evaluation of the Faggen Companies at 
the time they were acquired by the company. A substantial 
area of dispute centered around whether negotiations 
leading to the acquisition and the determination of the price 
to be paid therefor had been conducted by Mr. Rooinson or 
his office or by Mr. Kaufman or his office. Mr. Robinson 
threatened.action against the directors if the complaint were 

filed joining him as a defendant." 

Db.you recall that discussion taking place? 

A I do. 

Q Mr Robinson, did you have anything to do in 
connection with the negotiation of these contracts? 

A I did not. 

Q Did you have anything to do in the negotiation of 
the terms of the transaction? 
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A I did not. 

Q Mr. Powers read a portion of your testiir.ony a 
little while ago with respect to the disclosure of your 
previously having represented Mr. Faggen, and he L^gan at 
page 117. I will now read from page 116^ I'nu ask you if vou 
made these answers to these questions: 

"Q Did you tell Tony Frank about accepting this 

t 

engagement as of September 1, '68?" 

This was in connection with the union pension 
fund, Mr. Pizer. 

"A Tony Frank knew. I told Tony Frank that my 
relationship with Harold involved the I^ithographer's Union, 
the Typographical Union and the Furniture Workers' Union, 
where we crossed. 

"Q Did you tell him that you had just taken on the 
Furniture Workers' Union? 

"A I" told him that that was a new client." 

Do you remember those questions being asked of 
you and that answer being given? 

A • I do. 

Q All right. Now, Mr. Robinson, dealing with the 
meeting of October 9th, I believe you testified that when Mr. 
Frank reported to the board on the potential of acquisition, 
that he discussed earnings of over a half million dollars. 
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2 

Do you recall that testimoiiy a short while ago? 


3 

A Yes. 

i 

1 

4 

1 

Q Did Mr, Frank report to the company that these- i 

1 

5 

were earnings on an adjusted basis? 

i 

6 

A I don't remember whether he used those v/ordc or 

1 

7 

not. 

1 

8 

Q Did he use any words to suggest that the earnings 


9 

were restated earnings? 


10 

A Yes. 


11 

Q Do you recall what he said in that connection? 


12 

A That there would be normal adjustments, or there 

1 

1 


13 

1 

would be adjustments which are normally made translating the 


M 

1 

operations of a private company into that of a public company 

1 

1 

1 • 

15 

Q And do you recall Mr, Powers asked you whether 


IB 

you relied on this Exhibit 3, I believe, which is the memor¬ 

1 

17 

andum, the pro forma of adjusted earnings? Do you remember 


18 

that question being asked of you? 


19 

A Yes. 

1 

20 

Q Did you testify at your deposition, page 51: 

1 

21 

"Q What I'm interested in, Mr, Robinson, is whether 

1 

1 

22 

you had any doubts at the time you read these four adjusted 


23 

income figures as to the truthfulness and reliability of 

1 

24 

those figures as provided by Mr, Faggen. Did you have any 


25 

doubts, for instance, that the Faggen Companies were not 

i * 
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» 

earning $570,000 pretax adjusted to basic which would prevaiJ 
after acquisition? 

"A I assumed the figures were accurate. 

"Q You relied on them, didn't you? 

A I relied on them plus the examination by our 
treasurer," 

Did you make that answer tc tha'. question? 

A I think I did, 

Q And was that a truthful answer? 

A Yes, 

0 Now, with respect to the memorandum. Exhibit 3, 
the words which appeared, I believe you testified, "Exclude 
investment income," were in your’handwriting, 

A I said it looks like my handwriting, 

MR, POWERS: Objection, your Honor, That is on 
3-A they are in his handwriting. On 3 they are in Tony 
Frank's handwriting, 

MR, COOPER: Okay, That's what I was trying to 

I 

get at, 

Q Did you have a discussion with Mr, Faggen as to 

whether or not these adjustments include or exclude invest¬ 
ment income? 

A I have no recollection, 

Q Do you Know from whom you got that information? 
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A I don'V- I'.nov whe-nhcr I got the information or j 

I 

1 

whether I was raising a qviestion. I don't seem to tecali 


that. ; 

I 

Q 1 see. And if you were raising a question, Uo 
you recall whether you asked Mr. Faggen abtut it or you asked 
Mr. Frank about itV 

A No. I have no recollection of that. Vou arc 
talking about prior to the October 9th meeting. 

Q Yes. 

A I don't recall. 

Q And certainly there is no question, Mr. Robinson, 
that the document when handed to you by either Mr. Faggen | 
or Mr. Frank sometime before the October 9th meeting — there 
was nothing on that document in Mr. Faggen's handwriting 
which had those words on it, isn't that so? 

A That's right. 

Q Did the question come up at the board meeting? 

Did anybody ask the question as to whether or not this 
projection, this restatement of earnings include or excluded 
investment income? 

I 

A I don't recall any and my recollection is that 
there wasn't any detailed discussion of specific figures, 
that they were talking about earnings in excess of $500,000 
and there was a feeling that this was a great acquisition 


! 


I 
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I 

for many reasons. 

Q Can you tell us what those reasons were? 

A • Yes, some of them. It was the opinion of Tony 
Frank and Mr. Kaufman, together with Harold Faggen, that 
there was a great future in data processing, into which the 
Faggen Companies had recently gone, and Tc ly Frank, because j 
of his great connections in the savinrs ar.J loans asscciations 

I 

throughout the United States, had certain thoughts on how he 
could develop substantial data processing business. Also, 
the Faggen Companies had considerable relations with the 
major insurance companies and the major buyers of insurance, 
the Titan Company had an insurance division, and there were 
thoughts of various ways in which the two could be put 

\ 

together so that two and two made six and not four. 

And it was the thought of taking the Faggen 

I 

Companies, which had been run conservatively as an individual 
entrepreneur's ownership, and substantially enlarge it and 
attempt to make it a very large operating division of the 
Titan companies. And on that basis they talked about taking 
space and enlarging the computer capacity and bringing in more 
computer experts and so forth. 

And it was therefore the feeling that Mr. Kaufman, 
for whom they had respect as a negotiator, had negotiated a 
deal,and whether the bottom line figures were a particular 
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I 

dollar or something very modestly from that didn't see.p to | 

play much part in the discussion, i 

i 

Q Did the question of the large cash involved in 
this company, of approximately one million three oi. securities, 
come up? 

A Yes. The point was made that the company had a | 

I 

substantial amount of assets which wer-» net required in the 
operation of the business and that the Titan Companv could 
immediately use that money in order to make more money, 

Q Do you recall what the cash position of Titan was 
at or about the time of this acquisition? 

A Yea. It was always tight for funds, always felt ! 

it could Use more funds in developing its assets. 

/ 

Q And in connection with the contracts themselves, 

. • 

Mr. Robinson, on the night of the acquisition, December 2nd, 
do you recall an incident in which Mr. McIntyre had pointed 
out to Mr, Frank that on the balance sheet there was some 
item for accrued vacation pay? 

A I do. 

I 

Q. Will you tell his Honor what happened that night? 

A The closing of this transaction was going on in 
our large conference room at the end of a long hall. My 
private office is on the exact other end of the hall. Some- 
body came into my office, either Tony Frank or McIntyre, and 
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said they would like to tall; to n.e about sonethir.j whir:, h.’d ' 
just come up, and I remember walking down the hall, going | 

into the small office near the conference room, and the 
issue of this accrued vocation came up, and to --he best cf i 
my recollection Tony Frank evidence some surprise that that 
was on there and had asked me to join a meeting wit.i him and 
Harold Pasgen to see if that could be taken care of in such ! 
a way that — and as I recall how they disposed of it, l thtrj; 
Harold Faggen took the responsibility for that. That's my 
recollection'of it. But it was disposed of rather quickly 
and they went back into the conference to close the deal. 

Q Prior to the closing of their deal, did the 


executive committee approve of the contracts and the i 

transactions? 

A Yes. 

Q Were you on the executive committee? 

A I was. 

Q At any time at any of these meetings that you 

participated in, Mr. Robinson, did either Mr. Frank or, in an• 
conversations with Mr. Kaufman, did either of them ever sug¬ 
gest to you that the adjusted earnings figures were not 
correct? 

A No. 

0 Do you have any recollection as to whether either 
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of them had told you that they had checked into the adjuato;* j 

! ‘ 
« 

earnings figures? j 

A I don't recall. > 

i 

Q Lastly, Mr. Robinson, we have had introuuced into j 

I 

evidence in this case a proxy statement whuh was issued by ! 

I 

Titan in 1969 after Mr. Kaufman had become chairman of the j 

! i 

board. For the moment, I don't have it in front of me, but j 
I think I can paraphrase what it said. It said that the 
financial condition, the business and assets of this company 
were thoroughly investigated by Titan prior to acquisition 
and this was an arms length transaction entered into between 

the parties, with each side separately represented by i 

! 

counsel. Was that a truthful statement, Mr. Robinson, so 
far as you know? 

A Absolutely. 

MR. COOPER: No further questions. 

THE COURT: Any redirect, Mr. Powers? 

MR. POWERS: No, sir. 

THE COURT; Before we change our minds, Mr. Robinsc:., 
you had better be excused. Thank you. < 

(Witness excused.) 

THE COURT: Messrs. Powers and Cooper, I wish I 
could give you a precise date to resume, but perhaps before 

i 

we try to cope with that, if you could come up here and chat | 
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with me briefly, mayb^ we could figure something 
(Discussicn off the record.) 

(An adjournment was taken without date 
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TITAN GROUP, INC. 

72 Civil 1797 

HAROLD FAGGEN 

March 5, 1974 

11 a.Ri. ^ 

(Trial resumed.) 

MR. POWERS: My next witness is Mr. Eugene A. Hegy. 

Would you take the stand, please. 

EUGENE A. HEGY, Jl.called as a witness by the 

plaintiff, being first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. POWERS: 

Q Mr. Hegy, what is your present job? 

A I am Vice Chairman of a real estate firm in Mew York 
Brett, Wyckoff, Potter & Hamilton, Inc. 

Q How long have you been with them? 

A since April of last year. 

0 Mr. Hegy, were you employed by Titan Group, Inc., in 

1968? 

A Yes, I was. 

Q How long were you employed with Titan Group? 

A I joined them in September of 1962 and stayed with 

them until the end of May in 1969. 

Q What office did you hold in the corporation? 
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A Initially, Executive Vice President for a short 
term in the end of *65 until,for about 9 months, I was the 
interim President of what %)fas then Titan—ihe name was slight¬ 
ly different, it was Titan--not Industrial, but Titan— 

Q Were you a director of Titan Group? 

A From 19—late *65 until *69, I was a director. I was 
Sr. Vice president at the time you are talking about, and 
President of the real estate subsidiary. 

Q When you say. at the time I'm talking about, is that 

in the fall of 1968? 

A 1968, the entire year. 

Q Did you know Harold Faggen in 1968? 

A Yes, I did. 

Q In what connection did you know Harold Faggen? 

A I met Harold Faggen early at one of the stockholders' 
meetings, and we used to see Harold occasionally at stockhold¬ 
ers' meeting. 

Q He was a Titan stockholder? 

A He was. 

Q Did you acquire any knowledge of the negotiations 
for the acquisition of the Faggen Companies before October of 
1968? I'm interested in the period before October of *68. 

A We had several meetings with Ben Robinson, who was 

then Chairman of the Board, and Dick McIntyre, who was our 




I 

i 

.i 
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tr...ur.r, in which they Oi.cu...a th. negotiation, which 

W.r. b,in, carried on between the™ and Tony rranh. and Harold 
Faggen. 

0 Did you acquire knowledge of any .pacific factual 

infornation on the finance, or performance record of the 

Faggen Companies before October of 1968? 

A Not much. We were iusttold ..v • 

just told that this was one of the 

negotiations which were pending. 

Q I show yow a document which hs« u- 

wnich has been marked Exhibit 

in evidence and ask vou mir if . 

y u, sir. If you have ever seen that docu- 

inant before. 

A Yes. I have. 

Q When did you see it before? whan ^i^ 

orm7 When did you see it for 

the first time? 

A "ell, I went on vacation in 1968, th. latt.r-th. 
luet week in September and the fir.t two week, in October. l 
think I c«» back around th. 13th or 14th of October. i had 
known that there were negotiation, pending, though I didn't 
know too much about it, a. I .aid. But when I got back, beca^.e 
1 had mi...d the Board of Director.' meeting at which th. 
setter had been brought to th. Board, both Dick McIntyre and 
Ben Hoblneon filled me in on what had happened. They .howed 
"» the detail., the memorandum, which had been prepared, and 
diecueaed th. deal generally, a. they did all the other 


•O0TM«m. OltmiCT count NCNONTCNS. O.S. COUNTNOUW 
NOCf r tOUAHC. MC« TONN. N.V. CO T-AMO 







gpd-4 


Hegy>Direct 


378 


things Which had happened at the meeting. 


Q Did they give you a copy of that memorandum to read? 

A No, sir, I don't believe they did. To read, yes, to 

look at. But I didn't— 

Q Did you keep a copy? 

A I didn't get a copy, no. 

Q Did you read it when it was shown to you? 

A Yes, I did. 

Q Did you read the financial portion of it. Exhibit A, 
which is the 4th page of Exhibit 3? 

e 

A Well, that was—yes, I did. 

Q And did you ask any questions about the financial 
portion of it? 

MR. COOPER: I'm going to object to any conversatior 

not in the presence of the defendant, your Honor. 

THE COURT: Yes, and beyond that, Mr. Powers, I 

don't quite understand the relevance of this. 

MR. POWERS: Well, if I can proceed, i think I can 

show the relevance of it, your Honor. 

THE COURT: In any event, I think I agree with Mr. 

Cooper. There's no sense getting into internal conversations, 
particularly of an Informant nature. 

Q Back in 1968, were there any procedures in Titan 
for Board review of potential acquisitions or other major 
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A Hh.n you „y "procaur.,", w. hav. di.cu.„d th. 
thing.. Again, w. had th. operating peopl. who normally, 
although th.y work.d in th.ir own divisional ar.a., ware kept 
abrea.t of «hat wa. going on. The main purpo.e wa. that if 
w. had any di.cu.eion or objection, Ben felt that w. .hould 
bring it up among our.elve. rather than have our argument, at 
the Board when w. had our non-management member, present. 

Q thi. memo shown to you in connection with your 

status as a board member? 

MR. CCX)PER: I'm going to object to that as leading 

and suggestive, your Honor. 

THE OOURTi Certainly in the present form, it is. 

But let me go back a minute because this whole line pussies ns . 

Mr. Hegy. i gather you got back from vacation in lat« 

October and then, as i understand it. some man named Robertsor 
or Robinson-- 

THE WITNESS I Robinson, sir, Benjamin M. 

THE COURTi Robinson. i thought you mentioned a 
Dick Robinson. 

THE WITNESS: Richard McIntyre. 

the CODRTi Aha. One of those men gave you this 
document which w. call her. in thi. trial Plaintiff. 3 , is 
that so? 
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THE WITNESS t They showed me—• 

THE COURT: They showed it to you? 

THE WITNESS* Yes, sir. 

THE COURT* And you, at least, skimmed it if not 

read it? 

THE WITNESS* That's right. 

THE COURT* All right. Now, what's your question, 
really, Mr. Powers? 

Q What was the purpose, if you know, of Mr. Robinson or 
Mr. McIntyre giving you that document to read? 

MR. COOPER: Objected to, your Honor. 

THE COURT* Yes, I don't understand how he could 
possibly ansvrer such a thing. 

Q Mr. Hegy, were you asked to consent to the Faggen 
acquisition? 

MR, COOPER* Objected to, if youi' Honor pleases. 

-rr 

Q As a director? 

THE COURT* Well, I think I will allow this, in 
other words, Mr, Hegy, were you called upon in any way to 
state your position formally au a board member in respect to 
this acquisition of the Faggen Companies? 

MR, COOPER* Your Honor, I just want to point out 
that the witness has testified that he was not at the board 
meeting. 
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the COURTi I underttand. i understand that but 
I’m going to allw this to ... what happened! 

THE WITNESS. y... j „„ 

thing that I-I got the minute, of the meeting and what was 
di.eu..«] at the meeting wa. discussed. And i was giv.„ an 
opportunity to pas, on the deal, a. i say, ur. any board 
member. And I did, of course, approve it. 
the COURTi You did? 

THE WITNESS! Yos. sir. 

the court. How, who was it who a.k«l you to expr.s. 
yourselfMr* Robinson? 

THE WITNESS! Mr. Robinson* yes, sir. 

THE COURT. Who was then, a. you pointed out. 
Chairman of the Board? 

THE WITNESS! Yes, sir. 
the COURT! All right. 

0 Mr. Hegy, when you read this document, were you 

9 iv.n any oral explanation of the financial material in the 
document? 

hr, COOPER: Objected to. 

THE COURT. I Will allow a ye. or no nnmwot. 

* Tee, I was given a quick rundown of the deal. 
the COURT: By whom? 

^ THE WITNESS. By Ben Robinson and by Dick Mclnt,-.e. 
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Q Can you describe what the rundown of the deal was 
that %#as given to you? 

MR. COOPER* Objected to. 

THE COURT* I quite agree. I think this is an 
internal matter— 

MR. POWERS* It goes to the issue of reliance, your 
Honor, his undbcstanding of the deal at the time he approved 
it. 

THE COURT: So you say, but that deals with the 

point I am concerned with and, obviously, the point that 
defense counsel is concerned with. 

MR. POWERS* I think there has been a good deal of 
testimony permitted, your Honor, as to what transpired at the 

board meeting without Mr. Faggen being present— 

THE COURT* Fine. I'm only interested and concerne<^ 

with the present objection to this specific problem. Thank 
you, but I agree with the defendant. 

Q Now, Mr. Hegy, did you acquire any information other-|- 

strike that. 

Did you acquire any information on the Faggen Com¬ 
panies that contradicted or changed the information that was 
in this memo you read? 

MR. COOPER* Objected to, your Honor. 
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THE COURT: I must say, do you mean by this after— 

MR. POWERS: He read the memo. 

THE COURT: Mr. Powers, you bewilder me. It seems 

to me that this is net only running into the hearsay rule, but, 
worse than that, I don't see its relevancy. 

Q Mr. Hegy, did there come a time when you had a per¬ 
sonal conversation with Harold Faggen about his companies in 
or about— 

A In what regard? 

Q With respect to the acquisition of his companies, th« 
nature of his business? 

A No, I don't recall. 

Q Did there come a time when you visited the premises 
of the Faggen Companies? 

A Yes. 

Q Can you fix a date for that? 

A I guess it was around—it was either late November 
or December when I went do%m just to pay a visit. 

Q When you paid that visit, did you talk to Harold 
Faggen? 

A He was kind enough to give me a tour of the premises. 

Q Did you discuss his earnings? 

MR. CCX}PER: I'm going to object to leading, your 

Honor. 
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A MO. 


3 

THE COURT: First of all. I think that you don't hai 

e 

4 

to lead a witness like this. Hr. Powers, and second of all. I 


5 

don't know %diy you would %irant to. 


6 

Q Mr. Regy. would you tell us what Mr. Faggen said and 


7 

what you said, th^ substance of it. as best you can recall, a^ 


'8 

this meeting at his premises? 


9 

A Well, the purpose of the meeting was again, we were 

• 

. 10 

two—ran two divisions of a company or were working together. 


11 

We had a large real estate operation. I was extremely intere: 

- 

12 

ted in his ability to use his computers for our real estate. 


13 

Harold told roe he was not programmed for it. and this was— 


14 

he gave roe a tour of the premises, we talked about the addi- 


15 

tional space which he planned to take and the additional coro> 


16 

puter capacity which he wanted to get. 

1 

f 1 

17 

Q Did you talk about anything else at the meeting? 


18 

A Mo. I met some of his people, and I think I had 

■ 

19 

Gene Gichenberg with me. one of our officers. 

O 

1 

20 

Q Did you discuss this memo with Harold Faggen? 


21 

A Mo. sir. I didn't. 

1 

22 

Q Did Mr. Faggen tell you anything about his business 

I 

« 

1 

23 

different from what you had read in the memo? 

I 

24 

A Mo. sir. 


25 

MR. COOPER: 1 object to the form, your Honor. 

> 
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THE COURT: The answer is no, and I will allow it 

to stand. 


MR. POWERS: Nothing further of this witness, your 

Honor. Thank you. 

THE COURT: Mr. Hegy, I'm curious about really more 

on a personal level than any other, but what is your educa¬ 
tional background? 

THE WITNESS: Well sir, I have high school. I went 

to City College, and it was interrupted by World War li. 

THE COURT: Were you in the field artillery? 

THE WITOESS: Yes, sir. 

THE COURT: I thought so. 

THE WITNESS: And you look awfully familiar, sir. 

THE COURT: Yes, Fort Sill, Oklahoma. 

THE WITNESS: Yes, sir, and you were my Tank Officex, 

I. believe, sir, weren't you? 

THE COURT: I wish I could say I was. I was a 

scruffy dog soldier, just like you. 

THE WITOESS: O.C.S. '64? That was my class. 

THE COURT: Yes. In the winter of '42-'43. 

THE WITNESS: Yes, sir. 

THE COURT: Aha. 

THE WITNESS: When I came in the court, your Honor, 

you looked awfully familiar. 
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2 

A St. Louis. Missouri. 

3 

Q Wsrs you connected with Titan Group back in *68? 

4 

A Yes. sir. I was. 

5 

Q Would you tall the Court what office you held and 

6 

for what period in Titan Group, please? 

7 

A I %#as one of the official founders of the corporatioi . 

8 

I became a member'of the board in 1961. perhaps *62. and I 

9 

served on the board until 1971. 

. 10 

Q Did you hold any office in the corporation other than 

11 

being a member of the board? 

12 . 

A During an interim period, there was a proposed 

13 

change of officers. I served as the chief executive officer 

14 

and that period was 1969 or 1970. I don't remember the exact 

is¬ 

year now. About that time. 

le 

Q Now, Mr. Frager. I take you back to 1968. When did 

W' 

you first hear about the proposed acquisition of the Faggen 

. 18’ 

Companies by Titan? 

19 

A The proposed Faggen acquisition was presented to the 

20 

board in its meeting in October 1968. The pending acquisitior 

21 

or considered acquisition was presented by Tony Prank, who war 

22 

then the president of the corporation and. in the board room. 

23 

Tony Frank, who was accustomed not to sit at the table when h< 

24 

made a presentation, walked back and forth and in his hand he 

25 

had a sheet of paper. 
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2 

MR. COOPER: If your Honor pleases. i think the 


3 

witness is not responsive. The question was, when did he 


4 

first— 


5 

THE WITNESS: What's that, sir? 


6 

THE COURT: I will disregard all after—you heard 


7 

about this at the board meeting in October of 1968, correct. 


8 

Mr. Frager? 


8 

THE WITNESS: That is correct. 


. 10 

t 

Q What I am trying to establish, was this the first 


11 

time you heard any facts on the acquisition? 


12 

A That is right. 


13 

Q The board meeting was the first time? 


14 

A That is right. 


IS 

Q Tell us, as best you can recall, everything that 


16 

was said at the board meeting on the subject of the Faggen 


17 

acquisition, everything everybody there said, as best you can 


18 

recall. 


19 

MR. COOPER: If your Honor pleases, I object to that 


2Q 

on the ground that the defendant was not present. 


21 

THE COURT: Well, that may be so, but I'm not going 


22 

to take quite that limited a view so far as the board meeting 


23 

itself is concerned. However, Mr. Powers, this is a little 


24 

9**'®*^*1» and I would think so even from your point of vie% 

• 

25 

Ws loioir from Mr. Frager that Frank presented the matter and l wi] 

1 
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allow whatever Frank may have said because we have heard from 
Prank on this subject, and also I think it's permissible so 
as to get what other information, generically, at least, that 
was brought to the attention of the board. But 1 don't want 
to get into every conversation of everybody there. That's 
ridiculous. 

MR, POWERS: I follow you. Judge. 

Q What did Mr. Frank say at the board meeting about 
the Faggen acquisition? 

A He said that under consideration was the following, 
and he presented this potential acquisition in this manner: 

He had a sheet of paper in front of him in which he 
quoted the results of operation for the year 1968. With the 
fiscal closing about mid-year with the figures that were 
presented. And he also presented figures of the three years 
preceding. This is the manner in which it was presented, that 

here was an opportunity to acquire a company, and actuarial 
and computer activity that billed for its services in the 

area of $1,100,000, the result of vdiich was a net profit be¬ 
fore taxes in excess of 50% of those billings in the neighbor¬ 
hood of $550,000. That there was a great probability in the 

* 

projection that this business could expect after a year's 
time of making an additional $75- to $100,000, which was a 
P*^^**^** about a 15% gross, and for the figures of the 
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preceding 3 year., that the figure, average somewhere in the 
area of just a little below a half million dollar, a year. 

That was the three preceding years of '68, 

In addition to vdiich the corporation had total asset! 
in the area of $1.5 million, of which marketable securities 
totaled somewhere around $1 million. That's exactly the way 
it was presented. 

MR. COOPER: I move to strike the latter part, your 

Honor. 

THE COURT: I see your point, and I will disregard ' 

that even without your making the point. 

Q Did you make any comment or ask any questions~strik« 

that. 

Did you ask any question, about the Faggen Companies 
at the meeting? 

A I remember the comment that any activity that could 
do gross billings in an area of $1.1 million and come up with 
such a generous pre-tax profit of $550,000. in that area, that 
I vfould like very much to have a piece of that, it was a 
splendid result, splendid activity, 

Q Did Frank make any statements about the customers of 
the Faggen Companies? 

MR, COOPER: Object to leading, if your Honor pleasei. 

THE COURT: Yes. 
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2 

meeting because he was elected to the board at that meeting. 


3 

Welcomed him to the organization, wished him well and just 


4 

exchanged cordial greetings with him. 


5 

Q Was there discussion of his being elected to the 


6 

board at the meeting where his acquisition was being considerc 

d? 

7 

A Yes, I think it was mentioned. 


8 

Q If I showed yc.a the board minutes of October 9, 1969, 


9 

and ask you to look ac them, is there any reference in there 


10 

to his being elected at that meeting? 


11 

MR, COOPER: If your Honor please, I'm going to 


12 

object to this. 


13 

THE COURT: I'm not quite sure I understand the 


14 

objection. On the other hand, i must say to you, Mr, Powers, 


15 

I don't see what the importance of this is. The record will 


16 

show when Paggen was elected. Why do we badgeV Mr. _ 

» 

17 

MR, POWERS: Mr. Paggen was elected at the next 


18 

meeting after the deal was closed. 


19 

THE COURT: 7»11 right. If you want him to refresh 


20 

his recollection or change his answer if he is required to. 

f 

21 

why, go ahead. 

s 

22 

MR, POWERS: I have the minutes of the meeting wher^ 


23 



24 

THE COURT: Yes, please, let's not quibble about 


25 

minor details. Do you %nint to look at that, Mr, Prager? 
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MR. COOPER} Your Honor, can I just make the obser¬ 


vation that I'm sure Mr, Povrers will welcome, and that is he 
referred to these minutes of 1969. I'm sure he meant '68. 

MR. POWERS: Excuse me. your Honor. I remember 
distinctly that at that meeting it was expressly mentioned, 
the fact that he would be elected to the board of directors. 

THE COURT: That's the October meeting? 

THE WITNESS: Yes. sir. 

THE COURT: All right. Fair enough. 

THE WITNESS: He was elected at the next meeting. 

THE COURT: Very good. Anything else. Mr, Powers? 

MR, POWERS: No. sir. thank you. 

THE COURT: Mr. Cooper. 

CROSS EXAMINATION 
BY MR. COOPER: 

Q Mr. Frager. you're from St. Louis, are you not? 

A Yes. sir. 

Q I'm sure you knew Mr. Powers prior to his involvemen 
in this litigation, didn't you? 

A I didn't, sir. 

Q Did you know that Mr. Powers was from St, Louis? 

A I have since learned that he is from St. Louis. 

Q Okay. Mr. Frager. at the board meeting I think you 
said that, first. Mr, Prank had said something about the re- 




SOUTNCHM OISTNICT count NKNOHTCNt, U.S. COUHTNOUM 
rOkCV SQUANC. NCO VONK, N.V. CO T-4M* 


















hpd-21 


* i** 'Cross 


-395 


.ult. of operation, for fi,-.al 1968 showed earning., and 

I don't recall what you .aid. i didn't quite understand your 

answer. Did you .ay that he said that there was a net profit 

before taxes of a half million dollars or $550,000, or what 
did he say? 

A 1 said specifically that he said that the billings 
for service, totalwi in the area of $1,100,000. As for opera¬ 
ting income. And the basis of that operating income produced 
a net profit before taxes in the area of $550,000, which was 
roughly 50)1 of hi. billing. That's exactly what he said. 

0 Did he tell you that that result was on an adjusted 


basis? 


A There was not too much said about the figures except 
to say this I That the Faggen operation was in part an indivi¬ 
dual operation and that as a consequence of adjustments these 
would be the figures as a carpet operatione 

Q So that there was a statement by him that the earning! 
before taxes were an adjusted figure? 

A That's right. 

Q Is that right? In ocher words, he wasn't telling you 
that these were the numbers on which taxes had been paid, did 


A These were the numbers translated as a carpet opera¬ 


tion in 


contra- distinction to an operation of an 
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individual. 

Q Well, did he tell you how the adjusted earnings 
were arrived at? 

A There wasn't anything said about adjustments except 
the fact that they would be reviewed by the executive committre 
upon the approval of the board of directors for final action. 

I*' words, we acted at that board meeting subject to 

the final action of the executive commit tee. 

Q Right. In other words, nothing that you had done 
there was final that day, you wanted further verification of 
things, didn't you? 

MR. POWERS! Objection. 

A What I'm saying, my friend, the action of the board 
was final, subject to the approval of the executive committee. 
To review the figures, right. 

Q Reviev* the figures? 

A That's what we did on all acquisitions. 

Q As a matter of fact, this was the first acquisition 

after the Block group came in. 

A Let me see. ‘The Block group came in-- 

Q Let me refresh yout recollection. The Block group 
came in sometime in March of 1968. 

A All right. 

Q Mr. Frank became president at or about that time? 


r 
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A That's about right* yes. 

Q And was Titan suffering from a liquidity problem 
during that year? 

A Titan had its problems. 

Q My question is, was there a liquidity problem? 

A Well, there wasn't a liquidity problem except to say 
this: Prom its inception, it was always fighting for a cash 
position. 

Q All right. You knew vdien this was discussed that 
there was approximately $1.3 million in securities that you 
were going to get ahold of with the Paggen acquisition? 

A I don't remember a $1.3 million for the securities, 
but I remember, and I sat next to Harold many times at meetings, 
and I think in ray memory that the securities were just in ex¬ 
cess of a million, $1.1 million. 

Q But if they were $1.3 million, you vrouldn't quarrel 
with that figure? 

MR. POWERS: I object to that question. He's just 

arguing with the witness's answer. 

A My recollection is simply this: That the total 

assets we vrere going to acquire were in the area of $1.5 mill: on. 
In exercising my judgment whether we should accept it or not, 

vote for it or against it, the figures I remember, and I re¬ 
member it vividly because I repeated to a number of my asso- 
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2 

ciatBB in casual conversation without mentioning names that 


3 

here %/as an opportunity that we acquired that was simply great 


4 

on its presentation and $1.1 million is what I remember. 


5 

Q All right. Let's leave it at $1.1 million. In any 


6 

case, you knew that you had $1.1 million that was not required 


7 

for the operation of the actuarial position that Titan would 

/ 

8 

be able to get ahold of. 


9 

A I knew they had marketable securities of $1.1 mlllior 

• 


Q That was an important asset for Titan to acquire. 

1 

11 

%#asn't it? 


12 

A It w important to the extent that any acquisition 

1 

13 

of assets are important. It had no special significance. 

1 

14 

Q Nr. Frager, in view of the fact that this was the 

1 

i 

1 

15 

% 

first acquisition after the Block group came in. do you recall 

— 

16 

I'm just trying to jog your memory now—do you recall whether 

• \ 

i 

17 

or not you %Mre told at the board meeting that Ed Kaufman was 


18 

the negotiator for Titan? 


19 

A Oh. I knew he was the negotiator. 


20 

Q You did? 

i 

21 

A Yes. 


22 

Q Did you know Ed Kaufman? 

( 

23 

A I first met Ed Kaufman vdien he came in as a represen¬ 

• 

24 

tative of the Block group. 1 didn't know him before that. 


25 

Q He wasn't at the board meeting, was he. of October? 

- 
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A He was elected to our board not too long after the 
Block acquisition. 

Q Would that be prior to this meeting of October? 

MR, POWERS: If you want to show the vcLtness-- 
MR, COOPER: Just a moment, Mr. Power, why don't yot 

let me conduct my examination. 


A You're taxing me for a specific date. 

Q Not really a day. I'm trying to get you down to a 
month ' or a particular time. 

MR, POWERS: Your Honor, if the witness has indicatJd 

* recollection, both sets of minutes are in evidence 

here. 


I 


THE COURT: Mr, Powers, that's not the point of the 

inquiry. This is cross examination. Understand that. 

A Well, you want me to hazard a guess? 

Q No, I want you to tell us what your best recollectior 

is. 

A There were so many meetings that in all truthfulness. 
I can't say definitely whether he was or was not present at 
that meeting. 

Q All right. Was he—do you recall whether he was at 
any meeting prior to that meeting? Was he on the board, would 
you recal7? , 


I 

i 


I 


A He was elected to the board subsequent to our--to 
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tha Block acguiaition of the Futte^'inan interest and that coulc 
have been in the spring or sunvner of *68. 

Q That's your recollection of when he went on the 


board? 


MR. POWERS: Objection, again he is misstating what 


the witness said. The witness said there could have been 
and he obviously doesn't recall, and the minutes are the best 


evidence. 

THE COURT: Mr. Powers, would you please not worry 

so much about these matters and not put words in anybody 
else's mouth? If you want to object, object. And then I 
will rule, but these constant running commentaries of yours 
are not helpful to your cause. 


MR. POWERS: Excuse me, your Honor, please note my 


objection. 


THE COURT: We will let that matter go. 

Anything else, Mr. Cooper? 





A Just a minute. I'll give you an exact answer. I'll 
look at my memo. I have some memos here. I made some memos 
before I left home. 

The chairman of the board in 1968 was Ben Robinson, 
president of the corporation at that time was Tony Frank, mem¬ 
bers of the board were Sam Bergman, Leonard Casey, Harold 
Faggen, Rocky Gasco, Curt Grunebaum, Gene Hegy, Ed Kaufman, 
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Dick McIntyre, Jim Russell, John Spence, and Ben Weinstein. 

Q May I see that piece of paper, please? 

A Surely. You will pardon my careless typing. You 
are welcome to that. 

Q Mr. Prager, would it help you any if i were to tell 
you that Mr. Kaufman was not elected to the board until 
December of 1968? * 

A All right. j 

Q He was not elected in the summer or the spring; does 
that refresh your recollection? 

A No. * 

0 Well, the reason for my asking you the question 
earlier was, I had asked you whether you had met Mr. Kaufman i 

prior to the board meeting at which this acquisition was 
approved. 

A I didn't know the gentleman. 

Q You didn't know him. But you knew that he was the 
negotiator for Titan? 

A Yes,,I did. 

Q And the Faggen acquisition? 

s 

A He was a representative of the Block group, as was 

Ben Weinstein, two men, John Spence was a third. 

Q Tony Frank, as well? 

A Tony Frank, as well, right. 
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i 

I 

1 

t 

2 

Q Did you know that the Block group had analyzed this 

1 

1 

1 

3 

acquisition among themselves prior to bringing it to the boar< 

7 

4 

A I had no knowledge of that. 


5 

Q No. With respect to the statements made by Tony 


6 

Frank at the meeting, getting back to that for a moment. Mr. 

i 

7 

Frager. did you subsequently learn that the reported earnings 

i 

8 

of the Faggen Companies for the year 1968. the fiscal year 

1 

1 

j 

9 

*68. which essentially ended in June of *68. all of it. that 

. 10 

the reported earnings for these companies, for those years. 

■ 

11 

was about $365,000? 


12. 

A There—did I subsequently learn that? 


13 

Q You weren't told that at the board meeting? 


14 

A Mo. sir. absolutely not. 


18 

0 So what I'm asking is. did you learn it at any time 


16 

after the board meeting? 


17‘ 

A Yes. 


18 

Q When did you learn it for the first time? 


19 

A It was in New York, and l had paid a visit to my 


20 

friend. Harold Faggen. 


21 

Q When was that? 


22 

A I came in to congratulate both Harold and his wife. 


23 

Rose, on their marriage, and I would say that was in the 


24 

middle of *72. perhaps, fall of '72. Right around that area. 


25 

It was a very cordial visit and Harold told me at that time 

■ 
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Of his difficulties and he had a very unhappy health experien 

<re 

3 

and he told me about problems with a corporation, and he ex¬ 


4 

plained to me then, outlined it rather specifically, that he 


5 

had a tax base on his personal return to which certain adjust 


6 

ments were added to create the other figures. He told me 


7 

that. 


8 

Q All right. But you didn’t know that before? 


9 

A I had no knowledge of it, no, sir. , 


10 

Q Mr. Frank never told you that at the board meeting. 


11 

did he? 


12 

A No, sir. 


13 

Q In the two years prior—well, the 3-1/2 years prior 


14 

to this lawsuit, you say you went off the board in 1971? 


IS 

A In the spring of—in the spring of 1971, that's right 

# 

16 

sir. 

f 

17 

Q And that was when Mr. Frankel became chairman? 


18 

A Let me see. Ben Robinson— 


19 

Q Well, let's do it quickly. 


20 

A I will look at my records, i will tell you real 


21 

quickly. 


22 

Q Mr. Frager, really, i think we can agree on this. 


23 

Mr. Frankel became chairman of the board sometime around 


24 

February or March of *71. i was wondering whether you were 


25 

still on the board after that. 
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A In th« board meeting that was held in Louisville, 

Kentucky in the spring of *71, Bob Frankel conducted the 
meeting. I may have been elected chairman at that particular 
meeting. 

Ed Kaufman was chairman through all of 1969, wasn't 

' 1 

That's right. 

And he %/as chairman through most of 1972, wasn't he? 
until the time— 

I mean 1970. 

I 

1969, a portion of '70, until Mr. Frankel came in. 

That's when I—wait a minute. When Ed Kaufman was 
removed, that's when I became the executive—the chief opera¬ 
ting officer. X replaced him, right. 

Q All right. Let's go back for a moment in that period, 

Mr. Frager. Going through 1969 and 1970, at any time during 
that period when Mr. Kaufman was chairman, did you ever hear 
from him any suggestion that there was anything improper in 
the acquisition of the Faggen Companies? | 

A No, sir. I 

Q Did you know,Mr. Frager, that in April of 1970, Titan ' 

had caused to be issued to Mr. Faggen's first wife an estoppel 
letter, setting forth that the notes issued to Mr. Faggen were 
good and valid notes; did you know about that? ^ 
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MR, POWERS} Objection, your Honor. 

All I Icnow—• 

MR. POWERS} Why don't you wait for hie Honor to 

THE COURT} I'll allow that, because I believe that 
the date is appropriate. 

MR.POWERS} My objection,sir, is only to the charac¬ 
terization. If he wants to show him the letter and say, did 
you know this was sent— 

THE COURT} That, I think, I might agree with, 

MR. POWERS} But I was trying to refrain from 
explaining my objection, as per your Honor's last admonition. 
THE COURT} I think I will accept that. 

Do you mind showing it to him? 

MR. COOPER} Not at all. 

THE WITNESS} May I answer that? 

THE COURT} Wait until you see this document. 

While we're digging that out, in. what business is 
A. M. Frager and Company? 

THE WITNESS} The hosiery business. 

THE COURT} Manufacturers or jobbers? 

THE WITNESS} Manufacturers and distributors, both. 
THE COURT} Both. 

Q Mr. Frager, I show you this/ it's pagelll-A and 111 -b 
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A 


rule? 


letter. 
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of the appendix, your Honor. 


40G 


. % 


A I never saw this before. 

Q Did you see the telegram? That's 112-A. 

A No, sir. 

Q Did you know that it had been issued? 

A No, sir. 

Q You didn't know that. 

A 1 know we issued $5.5 million in convertible bonds 
for the acquisition of the corporation. I can tell you that. 

Q That we all agree on. I'm asking you whether you 
knew about this estoppel letter. 

A No, sir, I wasn't privileged with that letter. It 
%ras discussed about the board as far as I know. 

Q With respect to the period of 1969 and 1970, do you 
recall a problem arising out of the Yosemite acquisition, 

Mr. Frager? 

A What type of problem? 

Q Financial problem. 

A The corporation had lots of problems. It's just 
one of several. 

Q Let me tell you what I'm getting at, Mr. Frager, it 
might help you expedite your answer. First of all, did you 
know as a result of the Yosemite acquisition that the company 
was prepared to write off approximately $2,600,000 of losses 
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4U7 


in 1970. 

A For the Yoeemite operation? 

Q Yes. 

A My answer to that question is the Yosemite operation 
was a little more costly to develop than we anticipated. The 
amount of any losses, I'm not familiar with. 

Q Did you know it was Kaufman who brought that trans¬ 
action to Titan? ! 

^ MR. POWERS: Objection to the relevancy of this, 

and I don't even see where it fits in cross examination. 

THE COURT: I'm sorry. i don't quite agree. i will 

allow this. 

A There was another individual's name who I can't re¬ 
call at the moment. 

Q Gunther? t 

A Gunther. He appeared before the board meeting with 
this potential offering, acquisition; that's right. Gunther. 

Q Was Kaufman involved with Gunther? 

A I didn't know that. 

Q You didn't know that at the time? 

A I don't know it today. 

Q Did you find out at any time that Mr. Frankel. after 
he became chairman, leveled charges against Mr. Kaufman for 
conflict of interest and breach of his duty to the corporation 
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by reason of that transaction? 

MR. POWERSt Objection, your Honor. It's a 
characterization. Again, I think the question could be asked 
in a simple, straight-forward way without giving a legal 
brief in the question. 

THE COURT: I'm sorry, tliat's a fair enough state¬ 

ment of the problem. Go ahead. 

THE WITNESS: Mr. Cooper, will you please rephrase 

your question so I will understand it thoroughly. 

THE COURT: Do you recall, sir, any episode vdiere • 

Frankel made charges that Kaufman had been guilty of a conflicjt 
of interest in connection with either the Yosemite transactior^ 
or, indeed, any other transaction? 

THE WITNESS: Your Honor, may I ask a question? Youj 

are using the name Kaufman, and he used the name Frankel. 

I'm a little confused at this point. 

THE COURT: Frankel making the accusation against 


Kaufman. 


Q 

A 

Q 


THE WITNESS: He used the name Frank. 

THE COURT: Frankel. 

THE WITNESS: Brought charge-. ;:^ 2 inst— 

Against Ed Kaufman. 

And you're asking whether I knew about that? 

Yes. 
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A No, sir. 

Q You didn't know that? 

THE COURT: Did you ever hear of any such thing? 

THE WITNESS: I wasn't privy to that discussion. 

I don't know anything about that, it was an internal matter. 
They didn't discuss it with the board. 

Q well, now, you don't know whether it became a board 
matter, do you? 

A No, it was not a board matter. Because what you're 
telling me now I'm not familiar with. 

Q You went off the board in March of '71? What was thj 
date you left the board?' 

A The record %,ras in the middle of April 1971. 

Q That was %dten you left the board? 

A Yes. 

Q Did you resign? 

A I didn't resign. There was a different composition 
of the board, and I wasn't elected to the board. 

Q I see. Mr. Prager, while you were there, do you rs»- 
call that Mr, Kaufman, as chairman, had called upon Mr. Fagger^ 
in the operation of his division to submit or to pay in large 
sums of cash for the operation of Titan? 

A You said while I was there? When is this? 

Q While you wre a director, between '69 and '71. 
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A During my term as a director, the question is what? 

Q Whether you were a%/are of the fact that Mr. Kaufman 
as chairman had asked Mr. Faggen, in the operation of his 
divisions, to turn over cash to Titan? 

A I think that request was made of several of our 
acquisitions. 

Q I know. And did Faggen turn over substantial amount 
of cash, that you know? 

A I don't know the exact figures, but I do know we 
drew money from each of our subsidiaries for central 

[ 

carpet usage, right, 

Q Did you know that Mr. Fraunkel, as head of Sovereign, 
had refused to pay any cash into Titan in the year 1970? 

A I don't know that answer, but I do know that monies 
came from Sovereign Construction, sizable money. 


Q Did that occur prior to his being chairman of the 


board? 





A You're pinning roe down to something I can't give 
a yes or no answer to. 

Q What I'm getting at, Mr. Frager, you operated as 
the chief executive officer of the company for a short period 
of time, didn't you? 

A Yes, sir. You are asking what happened when I was 
chairman. 
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Q No, I encompass the entire period. You being 
chairman after Kaufman went out, right? 


A I was the chief—no, l didn't become chairman.. i 

was the chief operating orficer, not the chairman of the 
board. 

Q You became chief operating officer after Kaufman 


left? 

A Yes, sir, 

Q And he left sometime in the summer of 1970 as chairim n 

A That's approximately correct. 

Q Okay. Now, then, between the summer of 1970 and 
February of March of '71, when Mr. Prankel became chairman, 
you were the chief operating officer? 

A No, not that time, i was the chief operating officer 
until the close—towards the close of 1970 and we had a board 
meeting at that time. l think he was chairman at that time. 

Or, if he wasn't, maybe Robinson was. I'm not exact about 
that. But, I was not the chief operating officer in 1971. 

Q Do you have any recollection of any payments or 

refusal to pay by Mr. Frankel on behalf of Sovereign to Titan 
in the period 1970? 

A Mr. Cooper, I can say that there was hesitancy on 
the part of several to pay out funds unless they could spare 
it. But I repeat that the records will reveal that there was 


7 


I 


I 
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2 

money that came in from each of the aubaidiariea during the 


3 

term that I was the chief executive officer because we needed 


4 

the funds at the time. 


5 

Q It wouldn't surprise you if I told you. Mr. Frager. 


6 

that Mr. Frankel. at a deposition, had testified that he 


7 

resisted paying any funds over to Titan until he became chair< 

' i 

8 

man? 


9 

MR. POWERS: Objection to that question, your Honor. 


10 

THE COURT: Well. I think it's really in effect beei 


11 

asked and answered because, as Z understand Mr. Frager. he 

! 

12. 

has no recollection of this kind of detail. 


13 

MR. COOPER: All right. 


14 

Q Mr. Frager-- 


15 

MR. COOPER: I have no further questions. 


16 

THE COURT: Any redirect. Mr. Po^'fers? 

1 

17' 

MR. POWERS: No. sir. 


18 

THE COURT: Thank you. Mr. Frager. You may be 


19 

excused, sir. 


20 

(Witness excused.) 


21 

MR. POWERS: Your Honor. I miscalculated the length 

i 

1 

22 

of these two witnesses, and I don't have another one until 

1 

1 

23 

after the luncheon break. 


24 

THE COURT: Mr. Powers, forgive my amusement, but 


25 

we are jinxed, aren't we? Now. you gave Mr. Burton Cooper and 



KHITHINM OltTNICT COUNT HKNONTKNt, U^. COUNTMOUtC 
rOCKt •QUANC. NEW VONK, N.V. CO T-AMO 



l»pa- 


*xlO 


the Court a long list of wltneasas, and as I recall and 
count up. If you are still sticking to that list, »e've got 
six more to be heard from. You gave us a list of eight. 

MR. POWERS. Roughly, I think I can do five or six 
• day. There's two additional witnesses that have appeared 
that I am going to use, but I Snticipate completing with abou 
four witnesses. 1 will have two witnesses on this afternoon 
that I will complete with, and i anticipate four or five wit¬ 
nesses for tomorrow, and I ought to complete the day after. 
That’s what I’m planninge 

THE COURT: As you know, ws’rs struggling hard. 

Mr. Cooper has foregone a trip which he wanted to take in an 
effort to expedite this, and it’s sort of sad. 

Do you have soroe~l can’t assume you have anybody 
you would like to put on to fill in the gap. do you. Mr. 


Cooper? 


MR. COOPER: Not at the moment, your Honor. i %aint 

to hear his whole case. 

TB COURT: Well. I can’t blame you for that. 

MR. POWERS. What threw me off, your Honor, was wher 
you said you were starting at 11. i took my morning witness 
and pushed it into the afternoon. 

THE COURT: Well. I can understand, but we’ll lose 

a half-hour. i guess. 
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1 

I 

2 

Could you use this interval, however, to maybe h?'ve 


3 

quite a few witnesses available? There's no reason why any 


4 

of these should run very long, that I can see. Exce-t possi¬ 


5 

bly Russo and Herbert Williams, and even they, l shouldn't 


6 

think, would be very long. 


7 

MR. POWERS: Well, I have them lined up, your Honor< 


8 

and I have everybody on short notice, and l will bring them 


9 

in very quickly. 

1 

10 

THE COURT: Let's do this: We will resume at 1:30. 


11 

MR. POWERS: Pine. I will have my 2:00 o'clock 


12 

witness and have him here earlier. 


13 

MR. COOPER: Excuse me, your Honor, before we re¬ 


14 

cess, there may be somethings, part of the debris of this 

1 

15 

case, that we can clear up before we go. 

1 

16 

I had asked Mr. Powers for a concession with respect 

r 

> 

17 

to an Exhibit B. I have subpoenaed the records of Peat, Mar¬ 

1 

18 

wick, and the records were delivered to my office by Peat, 


19 

Marwick with the understanding that if I needed somebody to 


20 

identify and to testify that these records were their records 

1 

21 

prepared for them,that they would be here today. Now, perhaps 

( 

22 

we can get a concession on that now and avoid the production 

■ 

23 

of Exhibit B. 


24 

THE COURT: I would hope you could. Do you want 


25 

somebody to come in and authenticate this from Peat? 
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MR. POWERS. NO, .ir. Th. problem l, thet ha gave 
u. . form Which 1. different from the echedule of marketeble 
eecuritiee thaf. in evidence already, which i obtained from 
our internal accounting people -a recorda at the time, and 
until 1 can di.cua. thi. form with our internal accounting 
recorda people, I don't know whether this is valid or where 
it came from, and eo forth. i will be glad to stipulate it 

into evidence aa aoon a. I can get the background and i will 
have it by tomorrow, 

THE COURT. well, would that accomodate your purpoaJ? 

MR. COOPER. Well, if by tomorrow we can have it, 

1 don't know if I will need it to cros. examination any wit- 
nesses today. 

THE COURT: Well, you can always use it to cross 
examine without the aid of bringing anybody in from Peat. 
Marwick. 

MR. COOPER: Your Honor, your Honor may recall that 

p ior to our recess the last time, i had given counsel Exhibit 

B. which has now been produced by Peat. Marwick, ifs identical 
with that. 

THE COURT: I understand. 

MR. COOPER: I asked them in that week to please 
verify it so we can get it, 

rHE COURT: I recall that, too, but here's Mr. Power: 


I 


I 


t 
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saying he has to consult some internal accountant. But. in 
any event, since you are not going to have to present any 
proof of a direct nature today. I see no harm in waiting un¬ 
til tomorrow. He promises his answer tomorrow. Please. I 
hope you mean it. Mr. Powers. 


tonight. 


MR. POWERS: Oh. yes. I will speak to Williams 


THE COURT: Fair enough. And I was also observing 


the objections. Mr. Cooper, just because nobody's authen¬ 
ticated this in a direct sense doesn't mean you can't use it 

on the cross; you certainly can. as I understand our splendid 
rules of evidence. 

MR. COOPER: Thank you. Judge. 

THE COURT: All right. 1:30. 


(Luncheon recess.) 
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2 

AFTERNOON SESSION 

3 

1:30 P.M. 

4 

THE COURT: I apologize, gentlemen. Unfortunately, 

5 

meetings of lawyers and/or judges always tend to run over. 

6 

Now, Mr. Powers. 

7 

MR. POWERS: My next witness is Mr. Michael Rosen. 

8 

Would you take the stand, please, Mr. Rosen. 

9 

MICHAEL N. ROSEN, called as a witness by the 

10 

plaintiff, being first duly sworn, testified as follows: 

11 

DIRECT EXAMINATION 

12 

1 

BY MR. POWERS: 

13 

Q Mr. Rosen, would you state your profession, please? 

14 

A I'm an attorney. 

15 

Q What firm are you associated with? 

16 

A I'm a partner in the firm of Robinson, Silverman, 

17 

Pearce, Aronsohn & Berman. 

18 

Q In 1968, were you a partner of that firm? 

19 

• 1 

A No, I was not. I was associated with the firm. 

B 

Q How old were you in 1968? 

21 

A I was 27, 28. 

22 

0 About three years out of school? 

23 

A That is correct. 

24 

Q Did you work on the acquisition of the Faggen Companij 

25 

A Yes, I did. 
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2 

Q When did you conunence your work on that acquisition? 


3 

A In the latter part of October *68. 


4 

0 

Q Who was in charge of the legal work on that acquisi¬ 


5 

tion for your office? 


6 

A I handled the acquisition along with Alan Aronsohn 


7 

in our office, and Ed Kaufman out on the West Coast. 


8 

Q Was Alan Aronsohn a specialist in acquisitions in 


9 

•68 or a specialist in tax law? 

1 

’0 

A He has expertise in both areas. 


11 

Q Would it be fair to say that you carried the laborinc 


12 

oar on the acquisition for your office in terms of the legal 


13 

work? 


14 

A I did most of the legwork, yes. 


15 

Q And you did the redrafting and modifications of the 


16 

contracts and the exhibits and the supporting documents? 

1 

17 

A That is correct, subject to review. 


18 

Q Right. And no one else helped you, other than Mr. 


19 

Aronsohn, is that right? 


20 

A And Ed Kaufman, yes, that is correct. 


21 

Q Right. 


22 

Was the first contact you had with the Faggen deal a 


23 

conversation in your office? 


24 

A Yes. 


25 

Q Who was that with? 
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A If. hard for to r.coIl.ct. it w.. .ith.r with 
B.n Robin.on or Alan Aron.ohn, or both of them. 

Q Do you recall what your aa.ignment wa .7 

A I wa. told that Titan and Harold Paggen had had a 
~eting of the mind. a. to a tran.action, and that the firm 
of irell 4 Manella, with which Ed Kaufman wa. ...ociated, woul 
be preparing the fir.t draft and .ending it ,0 u., and then l 
would be assigned to the matter. 

Q At that time, your office had repre..nt«i Mr. Pagg.n 
a. hi. coun.ellor. in the pa.t, hadn't they? 

A 1 believe that i. correct, but I did not. 1 had no 
relation with them. 

0 vour Office had handled a litigation involving a com¬ 
pany called Mooney Aircraft at or prior to that time for Mr. 
Paggen, hadn't they? 

MR. COOPER. I'm going to object to any of that, you,- 


Honor, 



THE COURT* I don't quite understand the import of 
this from your point of view. Mr. Powers. 

MR. POWQtS: Your Honor, i feel_ 

THE COURT. Do you want to develop that the Robin.on 
firm had done .ome work for Paggen before? 

MR. POWERS* Right. 

the court* If you think this is so important, why. 
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I Will allow it subject to this point, however. I’m not at 
all convinced that this is anywhere near being relevant to 
your claims in this case. 

MR. POWERS: Thank you, sir. 

THE COURT: I will take it subject to that so we 

can move on. But let's not go into all the gory details. 

MR. POWERS: I understand. 

Q Do you remember the question,Mr. Rosen? 

A Yes. I know that there was that matter in the offic4 
but I was not personally Involved in it. 

I 

Q Mr. Rosen, at that time, did Mr. Faggen have a lawyei| 
who was representing him in the transaction? When I say 
"at that time", I mean when you were first assigned to the 
matter. 

A Your time frame is now at about the time that I 
received the papers from Kaufman's office? 

Q At or before that, yes. 

A Yes, I was informed at that same meeting that Mr. 
Faggen was represented by a lawyer named Simon Sheib. 

Q And your office had recommended Simon Sheib to Mr. 
Faggen, hadn't they? 

A I have seen that in some of the papers, and I have 
heard that subsequently, but I was not aware of that at the 
time. 
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Q But you know Simon sh.ib from previously, didn't you 

B I had worked on a previou. tran.aotion in which he 

was opposing couns'jl, 

Q The fir.t atep that you took in the tran.aotion wa. 
to receive a fir.t draft contract from Ed Kaufman, wasn't it? 
A That is correct. 

Q And then you sent a copy of that fir.t draft contracj 
to Simon sheib, is that right? 

A That is correct, 

Q Was the next thing you did to hold a meeting with 
Simon Sheib to discuss the contract? 

A I reviewed the contract at the same time that I sent 
it to Simon Sheib. 

Q And then you held a conference with Sheib? 

A Sheib. Aronsohn. myself, 

Q Was Mr, Paggen present? 

A I'm not sure. He might have been, but I'm ju.t not 

sure. 

Q All right. 

THE COURT: Excuse me ju.t a moment, if i may inter 

vene. bet me see if i understand you. Hr. Rosen. 

You got a first draft from Kaufman? 

THE WITNESS: Yes. sir. 

THE COURT. And then you turned it over immediately 
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2 

to Simon Shelb? 


3 

THE WITNESS: Yes. 


4 

THE COURT: You didn't make any changes at that 


5 

point? 


6 

THE WITNESS: No, I delivered it by hand to him and 


7 

I said we would review it at the same time he would review it 


8 

THE COURT: I understand. 

1 

9 

Q What was the substance of the discussion at the firsi 

1 

» 

1 

. w 

meeting you had with Simon Sheib to discuss the draft? 

11 

A It's very difficult for me to recollect. There were 

I 

> 

1 

12 

a series of issues which Sheib raised that were of concern to 

13 

him and his client, and he asked that we address ourselves to 

1 

1 

14 

those issues. 

I 

15 

Q One of the issues was registration covenants for his 

tl 

16 

securities, wasn't it? 

17 

A Yes. 


18 

Q And one of the other issues was the substance of 

• 

19 

his employment agreement, wasn't it? 

P 

20 

A It's possible. I just don’t recall. 


21 

Q Do you recall any of the other issues that were the 

f 

22 

subject of discussion? 

t 

23 

MR. COOPER: Your Honor, I don't know what relevancy 

f 

24 

this has to this contract. I think that there's a merger of 


25 

all negotiations into the contract documents. 
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THE COURT! well, aside from that possible point or 
points, 1 can't see what in the world this has to do with the 
nature of the complaint which Titan is litigating here. 

MR. POWERS! I think my next question will make it 
clear, your Honor. 

THE COURT. well, I hope so because I'm totally 

puzzled. 

Q Mr. Rosen, at th first moating you had with Simon 
Sheib, was there any discussion as to the earnings of the 
Faggen Companies? 

MR. COOPER! Objected to. if your Honor please. 

THE COURT, 1 will take this subject to some kind 
of connection. 

Do you recall any such discussion. Hr. Rosen? 

THE WITNESS, The only dlscus.ion that 1 recall had 
to do with the nature of the financial statements. i don't 
recall that earnings w^Ve discussed but that the financial 
statements of the Odi^anies were discussed. 

Q 1 show you Exhibit 3 for identification, and ask you 
if you have ever seen that document before. 

A Yes, I have seen this before. 

0 When was th. first time you saw that document? 

A My recollection is that th. first time i saw this 

^®^^^®nt was when X was v . 

n r was preparing to have my deposition taken 
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Q So that you didn't see this document until on or 
about the first day of October, 1973, is that right? 

A Some time frame in there, yes, sir. 

Q Do you recall any discussion as to the substance, 
the factual matters, contained in this document at any time 
prior to your first seeing the document, and,in particular, 
do you recall any discussion back in October of *68? 

MR. COOPER: I'm going to object to that, if your 

Honor please. 

the COURT; Well, since I missed the thrust of this, 

I gather what you want to know is, looking at this now, does 
this refresh him as to anything that was discussed about what 
you term issues at this first meeting between Aronsohn, Rosen 
for Titan, and Sheib for Harold Faggen? 

MR. POWERS: Yes, sir, exactly. 

THE COURT: Well, again, I will take this subject tc 

whatever might develop, but I really don't see where it is 
leading us. 

A Some of these might have been discussed, but I don't 
have any recollection. 

Q Now, at that first meeting with Sheib, Mr. Faggen was 

present at that meeting, wasn't he? 

A I said I'm not sure. It is possible he was. 
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Q Did Mr. Faggen or Mr. sheib disclaim any of the 

factual material that you have read in this document. Exhibit 
3? 

MR. COOPER: I object to it, if your Honor please. 

THE COURT: First of all, he can't recall that Mr. 

Faggen was there for sure. So. let's deal with what we know. 
And rather than put words in his mouth at this point, Mr. 
Powers, if you don't mind. i will permit only a question as to 
whether or not he recalls Mr. sheib at least saying anything 
further or raising any differences or i 3 sues so-called, 

MR. POWERS: I will take that amendment to the 

question. 

Q Do you understand the question. Mr. Rosen? 

MR. COOPER: Your Honor, may I be heard for a moraen 

THE COURT: I understand your problem. Mr. Cooper, 

but I want to tolerate the plaintiff. i have said that I 
will take this subject to connection. i don't conceive of it 
relevancy even from an adversarial point of view of plaintiff 
but, nevertheless, for better or worse. I'm going to let him 
have some latitude here. Let's go ahead. 

A I don't have any recollection of any disclaimers or 
any discussion of these matters. 

Q In fact, you had no contact with the financial nego¬ 
tiations and the pricing of this deal, did you? 
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A That's correct. 

0 Mr, Rosen, you had several subsequent meetings with 
Simon Sheib, didn't you, and Mr. Faggeu was present at those 
meetings, too, wasn't he? Excuse me, i ask you, was he pre¬ 
sent at any of those meetings? Excuse me. 

A I recall that he was present at some meetings, but 
I can't recall which meetings he was present at and which 
on'ss he was not present at. 

Q Do you recall his speaking at the meetings? 

A At those meetings at which he was present, I'm quite ' 

sure he spoke. 

Q Do you recall any comments by Mr. Faggen with res¬ 
pect to any-of the factual matters in Exhibit 3 at any of thoi 
meetings? 

A I have no recollection. 

Q Do you recall Mr. Faggen saying anything about the 
adjusted earnings of his company at any of those meetings? 

MR. COOPER: I'm going to object to this, if your 

Honor please. 

THE COURT: Well, I will allow this subject to con¬ 

nection. Go ahead. 

A Five, six years ago. i just have no recollection. 

Q Was there any discussion between you and Mr. Aronsohn 

or Mr, Robinson as to the substance of this Exhibit 3? 


» 

» 

I 


i 

i 

I 
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MR. COOPER: Your Honor, -- 

Q At th. ti<» you w.r. handling thi. transaction. 

THE COURT, Hr. Powara, j „u.t .ay thi. i. going 

a little far. Vm willing to give you latitude, but thi. i. 

really a little much. Thi. ha. nothing to do with your own 
theory of the case. 

MR. POWERS: Your Honor, trying to— 

THE COURT. If. a obviou. point, it ..... to 

■».. now. HOW can w. a.h a lawyer who', involved in „.,oti.- 

tion. in a case of thi. nature testifying a. to what ao^body ^ 

-iuht have said to hi. internally in th. course of preparing 
documents. 

MR. POWERS, l,et iM rephrase the question. 

Q Did you .ak. any change, in these contract, to re¬ 
ject any factual .at.rlal which you have now ...n in Exhibit 
3 in evidence? And l a.k you toroad that. 

hr. COOPER: 1 will object to that, if yo„y Honor 

please. The contract speaks for itself. 

the court, Pirst Of .11, before w. get to this, 
gentlemen, if you just simmer down here, w. might get so^wherj. 

Mr. Powers, i sustain th. objection now on quit, a 
different basis because , don't think w. have l.id the ground¬ 
work, although I think we can as.u™ certain things. Eet's 
not assume them. Let's ask. 
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2 

Mr, Rosen, i take it that you participated in some 


3 

redrafting as these meetings unfolded, that is, the meetings 


4 

not only internally in your office but with Mr. Sheib's offic* 

1 ? 

5 

THE WITNESS: Yes, sir. 


6 

THE COURT: All right. Who did the redrafting on 


7 

your side, you or Aronsohn or both of you? 


8 

THE WITNESS: I did the large part of it, but he 


9 

participated in it. 


10 

THE COURT: All right. Now, what is it that— 


11 

Q In connection with the redrafting, do you recall any 


12 

discussions with either Mr. Sheib or Mr. Faggen directed at 


13 

contradicting or eliminating any of the factual material .that 


14 

is contained in this Exhibit 3? 


15 

MR, COOPER: Objected to, if your Honor please. 


. 16 

THE COURT: Yes. First of all, as I understand 


17 

Mr. Rosen, he can't recall specifically any conversations of 


18 

Mr. Faggen, so let's not bring that back through the back 


19 

door. 


20 

Second of all, I will allow only, and even this is 


21 

subject to connection, as to whether or not he recalls any 


22 

redrafting that he did or participated in, having to do with 


23 

any financial information such as is shown on Plaintiff's 3. 


24 

Q The financial information is on the 4th page, Mr. 


25 

Rosen. 
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MR, POWERS: Thank you, your Honor. 

IS the question clear to you, Mr. Rosen? 
Yes. 


429 


Th« only r.colUction that I have ia that the origi¬ 
nal draft aubmittad to ua callad for financial atat.manta of 
Harold Faggan-a companiaa, which ware certified by a cartifiai 
public accountant and praparad in the uaual couraa. it bacaaa, 
clear at the outaat that no auch docun»nta had aver bean pre¬ 
pared. And we, therefore, if we were going to proceed, had 
to come up with aome alternate financial atatement. And 
after thorough diacuaaion, it waa determined that Mr. Paggen'a 
ta* returna and a brief updated unaudited financial atatement 
would be aubmitted and annexed to the contract aa exhiblta. 

Q Do you recall any discussion—strike that. 

Do you recall any request by Mr. Faggen or Mr. sheib 
for the exclusion or the superseding of any prior factual 

material that Mr. Faggen had given to Titan prior to your get 
ting involved in the transaction? 

MR. COOPER. Objection, if your Honor pleaaea. 

THE COURT, I muat aay I'm going to have to auataln 
that becauae i really don't undaratand that. Perhap. Mr. 

Roaen doea, but if I'm going to be the Fact Finder, i think 

I have a right to aay I would like to hear a queatlon that 1 
understand. 
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2 

Q Mr. Rosen, did Mr. Sheib ask you at any of these 


3 

negotiations to disregard any prior factual material that 


4 

Mr. Faggen had supplied Titan? 


5 

MR. COOPER: I will object to the form of that 


6 

question, your Honor. 


7 

THE COURT: No, I will take this subject to, if 


8 

you understand it. 


9 

THE WITNESS: I understand the question. 

1 

10 

A There were no discussions on that point. I believe 


11 

there's a provision in the contract to that effect. 


12 

Q Did Mr. Faggen, at any of these meetings where he was 


13 

present, ever ask you to disregard any factual material he hac 


14 

presented to Titan and prior to your getting involved in the 


15 

transaction? 


16 

A I have no recollection that he did. 

4 

17 

Q How many redrafts of the contract did you do prior 


18 

to the closing, do you recall? 

, 

19 

A There were several. i can't recall how many. 


20 

Q One thing you did is to break the Kaufman draft of ar 


21 

overall acquisition contract into four separate contracts. 


22 

wasn't it? 


23 

A That is correct. 


24 

Q So that you had four essentially parallel contracts 


25 

instead? 
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A Yes. 

Q And you made some changes in the conversion price o£ 
the convertible debentures, didn't you? 

A I believe that is correct, yes. 

Q And Ben Robinson handled the negotiations on that, 
didn’t he? 

A No, Ben Robinson, 1 think, was out p£ the country 
during the bulk of that time. 

MR. COOPER: If your Honor pleases, among other 

Objections, I would like to note this for your Honor, that is, 
that counsel is ekamining counsel for Titan in a transaction j 

in which this attorney represented Titan and is asking him 
as to transactions internally. 

THE COURT: I'm well aware of that. I'm painfully 
well aware of that. But may 1 point out two things to you, 

Mr. cooper: I have not lost sight of your position and that 
Of your client in this case. 

No. 2: There has been some very helpful information 
to Harold Faggen come out most recently within the last two 
minutes in answer to questions which you have objected to. 

So, keep that in mind, too. 

Let's move ahead and get down to the nltty-gritties 
SO we can finish this witness. 

Q I show you a memo dated October 28, 1968, which you 
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provided to me from your files this morning. You provided it 
at your deposition. Does that memo refresh your recollection 
on any discussions that Ben Robinson was holding at or about 
the time you were working on this contract with respect to tho 
terms? I'm calling your attention to the first paragraph. 

A I understand. 

It doesn't. 

Q That's a memo from Ben Robinson from your office 
files* isn't it? 

A To Tony Frank, that is correct. 

! 

Q And it deals with a conversation where Mr. Robinson 
says, "I spoke to Alan and told him to think in terms of the 
3-year contract for Harold Faggen." 

A Right. It's dated October 28. 

Q Now, do you recall any other changes that were made 
in the Faggen transaction prior to its closing? Anything 
else come to mind? 

A Well, there were several other changes. The whole 
gamut from some rather insignificant things to the question 
of whether the subordination provisions that were incorporated 

in the draft would be satisfactory to Titan's creditors. 

Q And you did some rewriting on the subordination 

provisions? 

A Yes. 
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Q Do you recall any conversation on the degree of 

3 

computer capability that the Faggen Companies had prior to 

4 

the closing? 

5 

A No. 

6 

Q Do you recall any discussions on the responsibilitiei 

7 

of sales representatives for the Faggen Companies prior to 

8 

your closing? 

9 

1 

A I don't understand what you mean by responsibilities 

10 

Q The authority the various account executives had 

11 

over accounts. 

12 

i 

A No, I don't have any recollection of that. 

13 

Q Did you work on an employment agreement for Rose 

14 

Dogan at or about that time? 

IS 

A It's possible that I did. 

16 

Q Shortly after the contract closed, one of the employ¬ 

17 

ees left and took several of the clients with him, didn't he? 

18 

A Yes, he did. 

19 

Q What was his name? 

20 

A His name was Tabor. 

21 

Q T-a-b-o-r? 

22 

A Yes. 

23 

Q Sol Tabor? 

24 

A Yes. 

25 

Q Did you work on that matter for your office? 
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A With others in my office, yes. 

Q That started around Oec^mber 16, didn't it? 

A It wa. right after the acquisition, but whether it 

was two weeks or three week, or two daye, l can't recall. 

Q I show you Exhibit 8, entitled, "Income Projections," 

and aek you when wa. the fir.t time you saw that document, 
if ever, 

A I believe i saw this document at the time that i was 
preparing for the deposition. 

Q Where did you see it? 

A In a file in our office. 

Q Was it a file marked, Benjamin Robinson Personal, or 
words to that effect? 

A |t s possible. i thought it came out of the Titan- 

Paggen file. At least, the copy that I saw i thought it came 
out of that file. 

Q Had you ever ...n thi. document or did you know any¬ 
thing of it. exletenc. before you prepared for your d.po.itloni 
A No. 

Q It was in the same category as Exhibit 3 that I 
showed you before, wasn't it? 

A Yes, it was. 

Q And you found them in the earn, file i„ your office? 

A That is correct. 
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Q How many discussions would you say you had on the 
contracts in terms of number of meetings, face-to-face, with 
Sheib and/or Faggen, between your engagement and the closing 
of the deal? 

A Very, very difficult for me to say. I know I was 
occupied. A substantial part of my time was spent on this 
transaction between those two dates, but I can't recall. 

Q Would it be fair to estimate at least more than five 
conferences? 

A 1 would think so, yes. 

Q Could you estimate how many telephone conversations 

with Sheib on the subject of these papers? 

A An extensive number of conversations, both with 

Sheib and an associate of his at his office. 

Q His name was? 

A Carl Kaminsky. 

Q Now, at your deposition you produced a file of 
limited partnership investments owned by some of the partners 
in your office. Did you bring that file with you today, sir? 
A Yes, I did. 

Q Can I get it for you? 

A Sure. It's right in the back in that case with 
your firm's initials on it. 

Q Without marking this as an exhibit so you can take 
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it back today, would you describe the nature of this file 
which is entitled, "Investment in Limited Partnerships." 

MR, COOPER: I object to that, if your Honor please. 

THE COURT: B^ifore I know what this is about. I've 

got to find out what it is. So, I don’t understand your 
objection. You're not being prejudiced in any way. 

Can you tell us what this is, Mr. Rosen? 

THE WITNESS: Your Honor, this is a record of cer¬ 

tain investments with certain of the partners in our office 
in various limited partnerships. Principally owning real estate, 
in which they have invested with others. 

THE COURT: All right. Thank you, 

Q Now, does that file contain a limited partnership 
in which partners in your office are partners along with 
Harold Faggen, dated as of April 1, 1968? I think it's en¬ 
titled, "Florida K-Marts Associates." 

MR, COOPER: I object to any of this,your Honor. 

THE COURT: Now, I don't blame you. This might be 

very relevant if you were suing the Robinson firm or Mr. 

Robinson himself, individually, but what it has to do here, 

I don't understand. 

MR. POWERS: Your Honor, it goes to— 

THE COURT: Mr, Faggen has every right to enter into 

a limited partnership with anybody he wants to, I assume, and 
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SO do you. 

MR. POWERS: The partnership relation goes to the 

trust Mr. Robinson put in his unaudited financial statements. 

THE COURT: Again, that is simply splendid in your 

theory, but it has nothing to do with proof of your claim in 
this suit in this Federal Court. 

MR. POWERS: I think, sir, with due respect, it 

goes right to the issue of why Mr. Robinson relied on the 
numbers presented by his friend on an adjusted basis. 

THE COURT: Assuming that he did rely on the num¬ 



bers, Mr. Powers, that is fine, but what good does that do 
you? 

MR. POWERS: Your Honor, I think that this system 

of relationships between the two parties is all part of the 
softening up that helped to engender a deal like this. 

THE COURT: If that's the case, what you may well be 

proving, in fact, I think this is what you are proving for 
many reasons, that quite contrary to the theory of the com¬ 
plaint in this action, that there was no reliance at all on 
these financial statements that you want to claim were relied 
upon. Quite differently, there were other things relied upon 
here by a sophisticated buyer, and that I roust say from an 
adversarial point of view, you astonish me. You are creating 
defensive material against yourself, it seems to me, more than 
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anything else. 

More than that, 1 don't aea how Paggen can be 
accuaed of anything in thi. auit having to do with hi. being 
a limited partner with Ben Robinson, or perhaps other members 
of this firm, in the real estate field. 

MR. POWERS: If this isn't disclosed to the other 

members of the Board at Titan or to other individuals investi¬ 
gating the deal— 

THE COURT: Assuming that is all true, and assuming 

it is all necessary, that may be a problem for Mr. Robinson 

or one of the members of his firm, but it's not a problem for 
Harold Faggen. 

MR. POWERS: I think it is, sit, and, again, with 

due respect, I'm not trying to bicker with you. i think it 
is because it represents a method by which the Chairman of 
the Board was induced to rely on the numbers, and others not 
knowing of the whole system of relationships underlying this 

were induced to go along with what those number, were because 
of a friendship as contrasted — 

THE COURT: I don't want to bicker with you, either, 
but this is so glib and so facile, and I have heard so much of 
it, that I want the record to be patently clear, you can mark 

thi. a. an exhibit for identification, but it will not be 
received. 
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MR. POWERS: I understand. And I wasn't going to 

offer it in evidence, i was just going to establish the four 
or five limited partnerships. 

THE COURT: Let's ask Mr. Rosen if he knows, with¬ 

out any extended discussion, what the facts are so the record 
is clear, if he knows it. 

Mr. Rosen, stripped of all the hyperbole and rhetoric 
here, simply tell us, if you know, whether or not this file ov 
any other information available to you indicates whether or 
not in early 1968 Mr, Robinson, Ben Robinson, your now senior 

I 

! 

partner, or any other member of the firm at that particular 
time in early 1968 was involved in any limited partnership 
with Harold Faggen. 

THE WITNESS: I believe that it will show that, 

your Honor. 

THE COURT: Do you recall about how many of these 

limited partnerships existed in which some member of your firn 
or more than one member and Mr. Faggen were limited partners 
in one of these real estate ventures? 

THE WITNESS: 3, 4 or 5. 

THE COURT: Fair enough. 

Q Now, was there any written disclosure of these joint 
investments ,that you know of, to the Board of Titan in 1968? 

A None that I know of. 
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0 DO you know of any oral di.clo.ur. to th. Board? 

MR. COOPER. 1 Object to that. Thi, Witn... va.n-t 
on the Board. 

the court. That-, right. *..d. bayond that. h.-. 

•iraady told u. h. cam. into thi. picture after th. Board met 

.. w. all know, on th. third week or. well. October 22. .o 
how in the world can you expect— 

MR. POWERS. bet a.k my next que.tion to button 

it up. 

Q DO you recall any oral di.clo.ur. of th. fact that 
th... inv.,tm.„t. were being mad. to Tony Prank or anybody 
.1.. working for Titan when you were pre.ent at meeting, with 
them in October or November or December of 1968? 

MR. COOPER: I object to that. 

the court. Su.tained a. to form becaue. l don't 
think it's clear. 

Mr. Powers, please. 

Do you mean to be a.king him whether or not he 
know, whether or not Frank got any— 

MR. POWERS. If any di.clo.ur.. were mad. 1 „ hi. 

presence. 

THE COURT. w. don't even know y.t that he wa. pre- 
..nt at any conv.r.ation. with Prank. i don't und.r.tand you. 

Q Were you pre.ent at aome conv.r.ation. where Tony 
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Prank was al.o present, discu.aing the Paggen transaction? 

h There were some phone calls and Tony Frank was pre¬ 
sent at the Closing. He may have been present at one or more 
Of the conferences. 

Q While you were present at any of these conferences, 
where Tony Prank was present, was any statement made by Mr. 
Paggen or by anybody else as to Paggen being partners with 

Mr. Robinson and other members of the firm in several real 
estate ventures? 

A Any statement — 

HR. COOPER: I will object to that question. 

THE COURT: Mr. Cooper, so the record is unmistake- 

ably clear, j have understood for day. that you have a con¬ 
tinuing objection to all of this. There is no jury present. 

1 am well aware, and you have heard me expostulate at least 
thrice today, not to mention previous day,, of my extreme 
doubt that this has anything to do, even from the plaintiffs 
point Of View, With their case, it seem, to me, from the 
Plaintiff, point of view, quite frankly, if. counter-produc 
tive. But be that as it may, fm taking all of this to just 
get the record so in the event there is any appeal in this 

"■atter, at least the Appellate Court will know what was going 
on as best as possible. 

NOW, lef, finish this off. you were interrupted. 
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Mr. Powers. You went to know whet? 

0 At eny of thee, ^..tings, where you were present end 

Tony Prenk wes present discussing the Peggen ecguisition. do 

you recell Mr. Peggen or enyone else „«king en Orel stetement 

With respect to his perticipetion in reel estet. ventures wit 
partners in your office? 

A No recollection of that. 

MR. POWERS* I'm alnwst through with this witness 

sir. 

Thank you very much, Mr. Rosen. j 

the COURT: Mr. Cooper? 

CROSS examination 

BY MR. COOPER* 

MR. COOPER. Just two questions. Mr. Rosen. 

0 Mr. Rosen. l don't think it wes fully explored by 
counsel when he e.ked: You ce» to the Robinson firn. when? 

A A yeer efter I gredueted from lew school. 

0 Did you work es e clerk for them, or did you clerk 
•ny piece else? whet wes your experience? 

I wes e clerk for e Pederel Judge in this circuit. 

•nd then l ceme to work for the Robinson firm. 

0 I ■«. so thet ictuelly, other then clerking, this 
w» your first job es e precticlng lewyer i„ e lew firm, right 
A That is correct. 
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Q Now, then, Mr. Rosen, you sent the revised draft bac> 
to Mr. Kaufman after you and Mr. Sheib had gone over it, is 
that correct? 

A That is correct. 

Q And that first revised draft was red lined by you to 
show the changes? 

A Yes, sir. 

Q The first one that went back dealt with the revision 
and the representations and warranties with respect to the 
financials that were going to be embodied in the contract, • 
is that correct? 

MR. POWERS} Objection, your Honor, I think the 
draft doesn't show that, and if he has the draft in court, whv 
not show it to the witness. , 

MR. COOPER: I thought we could save a little time, 

but I can do it that way. 

It's Defendant's Exhibit G. Your Honor has it. 

THE COURT; Yes, I probably do. G. Wait a minute. 

At last. 

Q I draw your attention, Mr. Rosen, to Exhibit 3—I 
mean Exhibit G, paragraph 3.1. 

A Yes. 

Q Do you see the underlining underneath tax returns 
including income statement? 
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1 did shut him off about these details internally. And 1 

have to point out to you, if you want to press this, why I'm 

going to have to allow Mr. Powers to 90 back and go into all 
of this. 

MR. COOPER: No. your Honor, I'm not pressing it on 

the basis of internal discussions between counsel. i thought 
that by reason of Mr. Kaufman's testimony here with respect 
to the negotiations and the fact that he had prepared the 
first draft of the contract, there was an issue raised by 
counsel regarding representations and warranties regarding ini 
come of these companies, and all i wanted to demonstrate ! 
through this witness was that Mr. Kaufman had received from 
Mr. Rosen's office, having been given them by Mr. Faggen's 
counsel, Mr. Sheib, the income tax returns. 

THE COURT: Well, I see no reason why you can't ask 

Mr. Rosen if he transmitted either the tax returns or the 
Joseph Warren unaudited financials, but i don't know why we 

have to get into conversations over the phone with Ed Kaufman 
out in Los Angeles. 

MR. POWERS. Sir, that last comment has been asked 
and answered. The witness said yes, he transmitted the tax 
returns to Kaufman. 

THE COURT: I didn't say otherwise. I'm just makingj 

the observation. 
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MR. COOPER. I have no further que.tione, judge. 
the COURT: All right. 

Mr, Rosen, before one of 

« e one ot us changes our mind, you 

^®ttor rush out of here wivv. r.. j 

or here with Leonard Sand and get back to 

business. Thank you. 

(Witness excused.) 

MR. POWERS: The next witness is Mr. Vincent Russo. 

VINCENT NUSSO. called a. a wUn... by 

Plaintiff, being first duly sworn, testified as follows. 

direct examination 

BY MR. POWERS: 

Q Mr. Russo, what do you do for a living, sir? 


Hotels. 


A I'm Vice president and controller of Americana 


Q I» your basic employer American 


Airlines? 


A Yes. 


Q Do you work here in New York? 

A Yes. 

Q Did you used to work for Titan Group? 

A yes, I was assistant treasurer and controller. 

0 can you fix the period that you were working there? 
A September I960 to May 1969. 

0 in your work at Titan, did you have any contact with 
the acquisition of the Harold Paggen Companies? 


u.,. cou«thou.« 
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2 

A Yes. 

1 

3 

Q When did you first have contact with the Faggen 

i 

4 

acquisition? 

’ 

5 

A It was in the fall of 1968. 


6 

Q What was your assignment in that connection? 


7 

A Since they were becoming part of our company, my 


8 

assignment was to determine what accounting treatment would 


9 

be given to them to bring their assets and liabilities on to 


10 

our books and to do related tax matters. 


11 

Q Who was your immediate superior in Titan at that time 

? 1 

12 

A Mr. McIntyre, Richard McIntyre. 


13 

Q Did Mr. McIntyre do any of the work,the accounting 


14 

work, I mean, on the Faggen acquisition? 


15 

MR. COOPER: I'm going to object to that, if your 


16 

Honor please. 

17 

THE COURT: I will allow a yes or no answer. 


18 

A Basically, I did the work. Or it was done under my 


19 

supervision. 

\ 

20 

Q And you reported to Mr. McIntyre, is that right? 


21 

A Right. 


22 

Q In that connection, did you visit the office of 


23 

Harold Faggen and his companies? 


24 

A Yes. 


25 

Q Can you fix a date for the first visit, roughly? 
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A I believe it was sometime in December. 

Q Did you make any visit before the transaction was 
actually closed? if i could refresh your recollection, the 
closing was December 2. 

A I really can't recall offhand. 

Q Did you have any of your men in there before the 
closing? 

A To the best of my recollection, all our work was done 
after the closing. 

Q Now— 

MR. POWERS: Your Honor, could I have the original 

I 

exhibits down? I want to check something. 

THE COURT: Which ones do you want, all of them? 

MR, POWERS: I think I'm looking for 3C, if my 

memory serves me. 

THE COURT: I don't seem to see any 3C. 

Q I show you Exhibit 3B, and ask you if you can iden¬ 
tify that. Have you seen that before? 

A I have seen this Lxhibit A before. 

Q That's the third page of 3C? 

A Right. 

Q Can you fix the place where you saw that? 

A I saw it in your office but obviously I had seen it 

before since this appears to be my handwriting on the bottom. 
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25 


Q Is that your handwriting on it? 

A Yes. 

Q What are those pencilled notations on the third page 
of 3-C? 

MR. POWERS: For clarity, your Honor, this is the 
document that was identified by Mr. Robinson. It*s Exhibit A 
from Exhibit 3, and Mr. Robinson identified that this was his 
handwriting, "without investment income," and now we are 
identifying Mr. Russo's handwriting on the same document. 

Q Are those pencilled notations on the document in your 
handwriting? 

A They appear to be my handwriting, yes. 

Q Do you recall the conversation or the situation in 
which you wrote those on the document? 

A Well, what I have obviously done here is to eliminate 
Harold Faggen's personal income from these income figures. 

Q And net down the adjusted corporate income overall, 
is that right? 

A Yes. 

t 

Q And do you recall any conversation with anyone in 
connection with your writing that on the document? 

A No, I have no recollection of any conversation. 

Q Do you recall making any rocommendations--8trike that, 
Did you do any checking of the balance sheet of the 
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Harold Faggen Companies prior to the acquisition? 

A No, 

Q Did Mr. McIntyre do any checking of it? 

MR, COOPER: Objection, your Honor. 

Q If you know. And i show you 3-B. 

the COURT: As I understand the witness, and you 

correct me, Mr. Russo, but I believe you said that McIntyre 
didn't do any work on this. 

the Witoess. I .aid to th. be.t of my recollection. 

I wa. hi. aubordinat. and he would have aligned that work 
to me. 

THE COURT: Did you hear that. Mr. Powers? 

MR. POWERS: All but the last. Would you read me 
back the last part of his answer? 

THE COURT: All right. 

(Read.) 

Q Did you do any audit of the earning, of th. Faggen 

Companie, for th. year. -68, •67, '66 or - 65 . prior to the 
acquisition? 

A No. 

Q Did you .peak to Mr. Faggen about any of th... figurj 
Which are on the third page of Exhibit 3 -b? 

A I have no recollection of ever .peaking with him on 

it. 


SOUTNCHM OISTRICT COURT RCRORTCRS. U.l, COURTNOUU 
rOLtY SQUARt. RCV YORK. R.Y, CO T-AMO 






1 

452 

hpd-78 Russo-Olrect 

T 

2 

Q Do you recall any discuaeiona with reapect to Ben 


3 

Robinaon and the Faggen acquiaition at or about that time? 


4 

MR, COOPER: I object to the form of the queation. 


5 

THE COURT: I muat aay, diacuaaiona with whom about 


6 

What? 


7 

MR. POWERS: Mr. McIntyre, excuae me. I’m aorry. 

■ 

8 

THE COURT: Aaauming he had converaationa with 


9 

McIntyre about Ben Robinaon, what earthly good do they do 


10 

you in thia caae; or, put more typically, what relevancy doea 


11 

thia have? 


13 

MR, POWERS: I withdraw the queation, your Honor. 


13 

Q Now, did you meet with Harold Faggen peraonally in 


14 

or about November or December of 19^j9? 


15 

A Yea. 


16 

Q In your peraonal meetinga with him what, if anything 


17 

did he aay on the aubject of hia Companiea? What did Mr. 


18 

Faggen aay to you in your firat meeting with him? 


19 

A MR. COOPER: I object to that, if your Honor pleaae 

0 

20 

unleaa it can be ahown it ia relevant to anything in the 


21 

iaauea. 


22 

THE COURT: We won't know until we hear it, so I'm 

1 

23 

going to allow it. 


24 

THE WITNESS: I'm aorry, what did ho aay to me? 

) 

25 

Q Yea, in your firat meeting. What did you talk about 

. ( 

1 
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just in substance, what he said to you and what you said to 
him. 

A I really don't recall our first conversation. All I 
can do is— I was down there to look at the financial state¬ 
ments and, obviously, I must have discussed his record—keeping 
and what was in the financial statements. 

Q Did you discuss the accounts receivable with him? 

A That was one of the assets, so we would have discus¬ 

sed receivables. 

Q What did he say on that subject, if you recall? I 

i 

A The first time I talked with him about receivables, • 
the very first time. i obviously can't recall. We had dis¬ 
cussions about receivables, and he had different types of re¬ 
ceivables, some of them were more or less fixed, based 

on retainers, some of them were accrued on the basis of esti¬ 
mates, and so we discussed at different times during my con¬ 
versations with him how to—how the receivables were in fact 
determined. 

Q What was said on the subject of estimates? 

MR. COOPER: May we have a date on these discussions. 

Judge? 

THE COURT: Well, as I understand it, Mr, Russo, yov 

believed that was after the closing, v>hich, as Mr. Powers 
pointed out, occurred on December 2. 

•OUTNCRM district court RCRORTKRt. U COURTNOUSK 
SOLCY tOUARC. NCR YORK, H.Y. CO T-4M0 








1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


hpd-80 Russo-Direct 

THE WITNESS: Yss. 

THE COURT: Is that a fair— 

THE WITNESS: I believe these took place after the 

closing and probably through January and February of the next 
year, 

Q What was said on the subject of estimates? 

MR. COOPER: If your Honor pleases, if this all 

occurred after the closing. I don't see how it can be relevant 
to this case. 

MR.POWERS: Oh. I think it's very relevant, your ' 

Honor. 

THE COURT: Well. I have some doubts that it will be 

certainly relevant. Mr. Cooper, but. on the other hand. I 
think again there's 2 mother area where the Court should afforc 

Mr. Powers some latitude. 

Go ahead. 

Q What was said to you on the subject of estimating 
receivables? 

A Well, the estimates were made by Mr. Faggen himself 
in many instances. 

Q What did you say on the subject of accepting those 
estimates, if anything? 

A Of course, we had no alternative and. again, in cer¬ 
tain instances we had to accept his estimate. In other cases. 
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we could check later transactions to see if they were realized. 

0 What explanation did he give you for asking you to 
rely on estimates? 

MR, COOPER: If your Honor please, I object to all 

this. 

Q If any. 

THE COURT: Well, do you recall any conversation 

further about estimates from Mr. Faggen? 

THE WITNESS: Just general conversations? I think 

I have covered it substantially. There were specific accounts 
we reviewed at certain times. I don't recall the name of 
them all, of course. But they were based on estimates. 

Q And you took his word for it? 

A Yes. 

Q Were you under any instructions before the deal 
closed with respect to the scope of any accounting investiga¬ 
tion you were supposed to do or not do? 

MR, COOPER: I will object to that, if your Honor 

please. It's not binding on this defendant. 

THE COURT: I certainly would agree that it is not 

binding in the classic state court sense, but, again, i have 

t 

an earlier and perhaps more serious problem. 

You nt to know what his instructions were from 

whom? 
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MR. POWERS: From his own accounting superior as 

to the scope of inquiry, if any, that was supposed to be made 
before the Faggen deal closed. 

THE COURT: First of all, were you given any instruc¬ 

tions to accomplish any accounting work in respect to the 
Faggen acquisition before it closed? 

THE WITNESS: It's very difficult to fix the time, 

whether it was before or after. My only recollection is that 
at one point in time, probably the earliest point in time, 
and this had to be before the close, I have a vague recollec- 

i 

I 

tion of discussing with Mr. McIntyre specifically what I should 
do to evaluate the information that was furnished to us, and 
it's my recollection that he said it was Ben Robinson's deal. 

That's the earliest recollection that I have. 

THE COURT: Were you given any financials or other 

information by McIntyre that you can recall? 

THE WITNESS: I recall having seen something pre¬ 

pared by Mr. Faggen's accountants. 

THE COURT: Do you remember the name of that firm? 

THE WITNESS: I would know it if I heard it, but I 

don't recall. 

THE COURT: Joseph Warren and Company? 

THE WITNESS: Yes, that's it. 

THE COURT: Do you recall it as of the date of those 


I 
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financials that you were shown? 

I 

THE WITNESS: I know I—I'm quite sure I saw 

September 30. 

THE COURT: Of '68? 

THE WITNESS: Of '68. 

THE COURT: Do you recall seeing any tax returns 

for Harold Faggen individually or for any of his companies? 

THE WITNESS: I'm sure I saw returns for his com¬ 

panies. not individually. 

THE COURT: And you think you received those from 

Mr. McIntyre? 

THE WITNESS: Well. I'm not sure they were directly 

from him. but obviously they filtered through his office. 
Perhaps I saw some direct. I don't recall. 

Q Did you do any verification of the balance sheet 
items before the close? 

MR. COOPER: If your Honor pleases. I would just 

like to note for the record that this is an attempt on the 
part, of plaintiff to impeach his own proxy statement of 
May 1969. 

THE COURT: Oh. I understand you. Mr. Burton Cooper. 

I 

but for heaven's sake, by this time you ought to understand me 
I'm giving plaintiff latitude. This isn't quite as easy as 
you might make it. At least at this point. Maybe later it 
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will be as easy as you suggest. But let's give Mr. Powers 
a little latitude on this. 

Q Did you do some verification of balance sheets? 

A The only balance sheet verification I would have donii 
or I did do was September 30 and December 31, *68. 

Q All right. Did you go over the items that made up 
the balance sheet? 

A Yes. 

Q Did you go over the accounts receivable? 

A Yes. ! 

Q Do you remember any discussions before the closing 
of the acquisition on the nature of the accounts receivable? 

A Again, I have problems fixing time. I don't recall 
whether it was before or after. 

Q Did you have any discussions on the portfolio of 
securities in the Faggen Companies? Do you recall making 
any inquiries? 

A We actually counted the securities. 

0 I show you a memo dated April 29, 1969, which is 
already in evidence, your Honor, in this volume, and for the 
record I will refer to it from this volume, but I'm handing 
the witness the separate document, it's 261-A in this volume. 

Mow, did you write that memo? 
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2 

Q It shows $1,019,000 in value on TGI's books of 


3 

securities from the Faggen Companies. Was that value as of 


4 

September 30, 1968? 


5 

A That represents a September 30 market value. 


6 

Q Was that the cut-off date for valuation purposes 


7 

of all the assets taken over in the transaction? 


8 

MR. COOPER: I think the documents speak for 


9 

themselves, your Honor. 


10 

MR, POWERS: I'm asking the accountant to tell us 

• 


11 

what cut-off date he used for valuation of the assets on the 


12 

balance sheet where he says he counted some of those assets. 


13 

A We picked up the Faggen Companies in our consolida- 


14 

tion as of September 30 or October 1, 1968. 


15 

Q And the value you took in there, the securities in 


16 

their account was as of September 30, *68, is that right? 


17 

A That is correct. 


18 

Q Mr, Russo, after the acquisition was closed, did you 


19 

20 

have any contact with Mr, Faggen other than this one meeting 
that you were unsure of, whether it was before or after? Do 


21 

22 

you recall any meetings with Mr, Faggen after the acquisition 

closed? 


23 

A I had several meetings with him after, on accounting 


24 

matters. 


25 

Q What was the substance of your accounting duties wher 
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2 

you came in contact with Nr. Faggen? 


3 

A Well, the primary one, of course, was getting our 


4 

September 30 financials and our December 30 financials re¬ 


5 

corded on our books and brought into our consolidation. 

i 

i 

6 

Q Was there any accounting personnel in the Faggen 

1 

7 

Company that you dealt with other than Mr. Faggen himself? 

I 

1 

8 

• 

A I believe his name was Joe Levine, yes. 


9 

Q Who had ultimate responsibility for accounting mat¬ 


10 

ters in the Faggen Companies? 

1 

11 

A Mr. Faggen. 

’ 

i 

12 

0 Do you recall the substance of any of your conversa¬ 


13 

tions with Mr. Faggen in terms of what he told you about his 


14 

business, what you asked him about in your work? 


15 

MR. COOPER: May we have a time for this. Judge? 


16 

MR. POWERS: It's shortly after the closing I’m 


17 

addressing, zmd in the months following. 


18 

A I'm sorry, would you repeat that? 


19 

Q Do you recall the substance of your conversations 


20 

with Mr. Faggen on his accounting statements and business 


21 

operations in the months following the closing? Can you 


22 

characterize the substance of those dealings? 


23 

A I'm afraid the question isn't clear. 


24 

Q Can you recall any particular dealings with Mr. 


25 

Faggen in the late winter, in the mid-winter, early spring 
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2 

period of *69, *68, '69? Any particular discussions about 


3 

his business or his balance sheet or his income statements? 


4 

A We had many conversations, of course. 

r 

5 

Q How would you characterize those conversations with 


6 

Mr. Faggen? 


7 

MR. COOPER: Objection, your Honor. 


8 

Q Did Mr. Faggen answer all your questions? 


9 

MR. COOPER: I will object to that. He hasn't stated 


10 

there were questions asked. He speaks of conversations. 


11 

MR. POWERS: Withdrawn. 


12 

Q Did you ask Mr. Faggen any questions about his 


13 

books during this period? 


14 

A Yes, I asked him many questions. 


15 

Q What was the general subject matter of the questions? 


16 

Can you describe the categories you asked about, in general? 


17 

A Of course, i asked about all the balance sheet 


18 

accounts and, obviously, some of the income accounts. 


19 

Q What was the nature of Mr. Faggen's response? 


20 

MR. COOPER: I object to the form of the question. 


21 

Q What did Mr. Faggen tell yoU? 


22 

MR. POWERS: I will rephrase it that way. 


23 

THE COURT: Perhaps it might expedite things, Mr. 


24 

Powers, since we're after the event, I must say what are you 


25 

really seeking here? I don't see any relevancy even from 



•OUTMINM DISTRICT COURT RIRORTKRS. US. COURTHOUtI 
SOLIY SQUARC, NCR YORK, H.Y. CO T-4M0 







4B2 

hpd>88 RussooDlrect 

your viewpoint. 

Q Did you have any difficulties in getting information 
from Mr. Faggen? 

A The difficulties were one in time. I found that it 
was very hard to get to him. 

THE COURT: Very hard to what? 

THE WITNESS: To get to, and I found it difficult— 

to wait for him on several occasions. 

Q Did you find— 

THE COURT: Excuse me, I'm sorry, Mr. Powers, but 

i 

I don't understand this. 

You found it difficult to wait for Faggen personally, 

you mean? 

THE WITNESS: I had to have discussions with him, 

and I'm saying that I was kept waiting many times and that's 
the difficulty. 

Q Was he forthright in his answers to you? 

MR. COOPER: I'll object to that. 

THE COURT: Wait a minute, please, Mr. Powers. I 

• 

know you are trying to save timci or, at least, I assume you 
are, but what does this do, his individual judgment of his 
veracity at this point. Isn't that going a little far? Par¬ 
ticularly since it is post-acquisition. 

MR. POWERS: Question withdrawn. 
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Q in the post-acquisition period, did Titan attempt 
to audit the earnings of the Frggen Companies for either *65, 
•66, '67 or the period of '68 prior to September 30? 

MR. COOPER, I'll object to that, if your Honor 

please. 

the court, no, I will allow that. 

A No, there was no audit. 

Q Ther. was no audit. Do you know of any audit for 

these four earlier period up until the date you left Titan in 
May of 1969? ' j 

A By Titan? 

Q Yes. 

A No. 

MR. POWERS: Nothing further, Mr. Russo. 

Excuse me, one more question. 

Q Mr. Russo, on that letter i showed you of April 29, 
•69, showing ?1,019,000 valu. on th. securities, l show you 
a list of such securities_ 

MR. POWERS, What number are we on, sir? 

THE CLERK, The next number would be 9. 

0 —9 for identification, and ask you if you have ever 

seen that list before or had anything to do with its prepara- 
tion? 

A Well, the total agrees with the letter I wrote, so I 
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would assume it supports that particular letter, 


Q Did you supervise the preparation of that list of 

» 

securities? 

A Well, we counted the securities. I don't really Icnov 
whether my subordinate did or I did. 

Q It was done in your department at Titan? 

A Yes. 

MR. POWERSt Your Honor, l would like to offer this 
in evidence now, if l may. * 

THE COURT: Have you seen this, Mr. Cooper? 

MR. COOPER: 1 don't think so. Judge. 

MR. POWERS: I think it's in our big bound volume. 


MR. COOPER: Yes, I think it's what you have got on 


page 263. 

MR. POWERS: Right. 

THE COURT: Do you want to put it in nevertheless? 

MR. POWERS: Yes, sir. 

Any objection, Mr. Cooper? 

MR. COOPER: I have no objection, no. 

(Plaintiff's Exhibit 9 received in evidence.) 

THE COURT: Mr. Russo, in the fall of 1968, do you 

recall who were the members of the executive committee of the 


Titan Group? 


THE WITNESS: ‘Well, it's a little difficult, your 
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Honor, bocau.. that wa. tha time, you taow, there waa a 
transition at that point. 

THE CODRT. I don't begrudge that. I ju.t wondered 
If you recall. i have been waiting to hear from aomebody i£ 
you could tell me. 

MR. POWERS. He Will atipulate that, air, we've got 
the minute., and it ahow. tho.e who were pre.ent and thoae 
Who were absent at the final meeting. 

THE COURT: In other words, we will come to this at 

some point before we are through. 

Anything you want to a.k Mr. Ru.ao, Mr. Cooper? 

MR, COOPER: Yes, your Honor, 

THE COURT: Good. Go ahead. 

CROSS EXAMINATION 
BY MR. COOPER: 

Q Mr. Ruaao, you have aeen juat now the exhibit which 
contain, the li.t of aacuritie.. Do you recall that that li.t 
doean't contain approximately a 5173,000 worth of trea.ury 
bill, which you alao received from Mr. Paggen? 

A I have to look at it. 

Q Let roe ask you-- 

MR. POWERS. Your Honor, i object to the que.tion 
•eying you alao received from Hr. Paggen, becau.e the memo 
that he referred to before a.y. on it. face that the trea.ury 
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notes were left in the Faggen Comriiinies and there's no issue 
on the ultimate cash withdrawals from the Faggen Companies at 
a later point. That is covered in the Hatcher papers, too, 
and his questir' , I believe misleads the witness into thinkinc 
those were transferred to the parent when they weren't by the 
face of the memo. 

MR. COOPER: Your Honor, I think I can clear this 

up very quickly. 

THE COURT: It's so easy, I'm sure you can. Go 

ahead. 

I 

Q Mr. Russo, you take notice at page 101 of the appen¬ 
dix through 110 there are a aeries of pages, all of which are 
signed by you, is that correct? 

A Yes, that's my signature. 

Q If you take a look at those, those are the receipts 
for what you got from Faggen and it gives the date of it, 
doesn't it? 

A Yes. 

MR. POWERS: I object to that, your Honor. They 

* 

speak for themselves. 

THE COURT: Well, I would quite agree but I think, 

Mr. Cooper, you must be leading up to something. 

MR. COOPER: Yes, your Honor, I just want to demon¬ 

strate to Mr. Russo that he picked up at the same time as he 
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picked up the Ust of securities which has been marked 

Exhibit 9, he also picked up approximately $175,000 worth of 

treasury bills which were bearer bonds which didn’t require 
transfer. 

THE COURTi Well. I don’t think Mr. Russo would 

di.put« that, in other words, is th.r. any real di.put. about 
this? 

MR. POWERS: No. sir. it says it right on the face 

of the memo. 

THE COURT: In other words. Mr. Russo, as I under¬ 

stand it. the treasury notes were continued to be carried on 

the books of what you called.after acquisition, the Faggen 
Group. 

THE WITNESS» Subsidiaries, yes, sir. 

THE COURT: Subkidiaries. 

Whereas the securities, which are listed in Exhibit 
9, were really transferred to the books of the parent company 
or Titan Group, if you will. 

THE WITNESS: They were physically transferred. i 

don’t recall why the treasuries were not transferred but— 

THE COURT: All right. 

Q But you did get the treasury notes, too. didn’t you? 
MR. POWERS: I object to that, it’s exactly con- 
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THE COURT: I don't think there is any dispute 

on that* Mr. Cooper. 

MR. COOPER: All right. 

Q Mr. Russo* is this prepared in your handwriting? 

MR. POWERS: Has that been marked? 

MR. COOPER: Not yet. 

A This isn't my handwriting. 

Q Did you ever see that paper? 

A I don't recall having seen it. 

Q Mr. Russo* would you remember a fellow by the , 

neune of Krall who worked for Peat* Marwick? 

A I have a vague recollection of him* yes. At least 
the name i recall. 

Q I show you this document and ask you if this was 
the document that had been prepared by Peat* Marwick or for 
Peat* Marwick by your group? 

MR. POWERS: Objection. There's no foundation for 
that. He doesn't even know if the witness has ever seen that 
.document before. And I have never seen it. I don't know 

what he's showing him. 

the CO^niTt Let's go back here* again. 

Mow* he's being shown a copy of a document* Mr. Powers 
and the question really comes down to this: 

Mr. Russo* have you ever seen this document before? 
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MR. POWERS: I hav« never seen this before. 

MR. COOPER: Okay, I'm not going to quarrel with 

you. 

MR. POWERS: No objection. 

(Defendant's Exhibit J received in evidence.) 

C Mr. Russo, in preparation for your testimony, did 
you have occasion to read over the affidavit of Mr. Hatcher 
that was submitted in this case? 

A No, I didn't. 

Q You have, prior to the preparation of your affidavit 
in this case—did you have occasion to read Mr. Hatcher's 
affidavit? This would take you back to— 

A I might have serin that. I don't recall it. I think 
1 might have seen it in vny office. 

Q You signed your affidavit on October 25, 1972. Do 
you recall then going over Hatcher's affidavit at that time? 

A I believe 1 might have seen it, but I really don't 
recall it, no. 

Q If you believe you might have seen it, do you know 

from reading Mr^ Hatcher's affidavit and comparing them with 

the income statements attached to the contract documents that 

the audit that was conducted by Mr. Hatcher in 1972 estab- 

« 

lished almost dollar for dollar the figures as shown on the 
income tax returns as the earnings of the Faggen Companies? 
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MR. POWERS: Objection, that'8 a aununation, not a 


3 

queation. The document apeaka for itaelf. it'a in evidence. 


4 

THE COURT: No. I don't quite agree with you. 


5 

6 

I'm going to allow that providing. Mr. Ruaao. particularly 


with Mr. Powera and l interrupting, do you underatand that 


7 

queation? 


8 

THE WITNESS: I underatand it. but I'd have to 


9 

aee the documenta. i certainly didn't compare Mr. Hatcher'a 


10 

*^fi<3®vit againat any documenta. 


11 

Q I aee. Well, if you didn't, then that a aufficient 


12 

for ray purpose. 


13 

THE COURT: Mr. Ruaao. you mentioned that these are- 


14 

theae notationa—are in your handwriting, is that true of 


15 

all these figures? 


16 

THE WITNESS: There are two—if you are looking at- 


17 

there'a a combining balance sheet, and then l believe there ax 

e 

18 

balance sheets for the individual companies. i noted my hand¬ 


19 

writing on two of the balance sheets of the individual com¬ 


20 

panies. 


21 

THE COURT: All right. 


22 

Q Wh.n you m.t with Mr. Fagg.n, prior to th. acqui.itioi 


23 

do you hav. any r.coll.ction of wh.thar that would b* in 


24 

0 

November or December of '68? 


25 

1 

A 1 don’t r.call that I did .ay i had mat with him prio. 

e 
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I really juet can't fix the time. 

Q The only reason I'm asking you that is because one 
of the answers to one of the questions that you gave, I 
thought you said you had met him in November of '68. 

A I don't recall having said that. I believe l said 
that I started to work in November or December, somewhere 
around there, I'm not sure of the exact times. 

Q Aha. 

A I'm sure of January, February, March and, further. 


I'm sure of, and December-- I 

I 

Q While you may not have been at the offices of Titan,j 
did you have a man working for you by the name of Sokolow? 

A Martin Sokolow, yes. 

Q Did you have a fellow by the name of Cannon? 

A James Cannon, right. 

Q Do you know whether those men were down in Faggen's 
offices between October zmd December of '68? 

A I'm quite sure they were there in December. I don't 


recall whether they were there in November or prior. 

Q Do you nave any notes of any kind that would refresh 
your recollection as to dates, as to when you were at any of 
these places or any of the men were assigned? 

A Well, my files were left with Titan. 

Q Prior to testifying today, were you shown any of 
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tho8e file8 to refre8h. your recollection, as to v;hen you 
were there? 

A Yes, I reviewed them. 

Q You reviewed those files? 

A Yes. 

Q Are the files in court, do you know?■ 

A I don't know. 

MR. COOPER* Do you have those files, Mr. Powers? 
MR. POWERS: They stand this high, Mr, Cooper. All 

the old work papers. 

Q Mr. Russo, how much time did you spend going through 
those files? 

A Oh, about an hour, an hour and a half. 

Q Did you make any notes from those files? 

A No, 1 didn't. 

Q Did those files contain any papers in them which 
would have shown you the dates on which any person or persons 
were assigned by you to look into the books of the Faggen 
Companies? 

A They indicated dates that certain things were done, 

yes, 

Q Did they show where any of your people were in 

> 

Faggen's place during October through December of *68? ' 

A December, yes. I don't recall any November. I don'i 
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recall any November. I don't recall any papers with November 
dates or having seen any papers. 

Q How about October? 

A No. 

Q Would your papers show the dates you may have re¬ 
ceived the income tax returns? 

A I did not see any. There possibly would have been 
correspondence, but I did not see any. 

Q You didn't see any notes as to when you got them, 
is that what you are saying? 

A Right. 

Q You were not privy to any discussions with respect 
to the manner in which this transaction was priced, were you? 

A I might have discussed it with Mr. McIntyre but i 
don’t recall any special or specific conversation. 

Q Would your notes have anything on there as to any 
discussions with McIntyre? 

A Possibly they would. 

Q But you don't recall seeing them now? 

A I don't recall having seen them. 

Q Do you recall discussing with Mr. McIntyre the fact 
that Peat. Marwick was a competitor of Faggen? 

A Yes. I recall that. 

Q And that was one of the reasons %diy Peat. Marwick 
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A Yee. 

Q Do you al 80 remember diacuaaing with Mr. McIntyre 
.that Arthur Anderaon would have been all right? 

A I don't recall that apecific converaation. 

THE COURT: Incidentally, in that regard, Mr. Ruaao 

thia document, which you were juat aaked to identify. Which 
we now call Defendant'a J in evidence, am l correct in under- 
atanding that thia waa aome aort of an audit done by Peat, 
Marwick? 

THE WITNESS: Krall waa a Peat, Marwick man, and I 

aee the word "client" preceding hia name, but I really don't 
know for What piurpoae that waa prepared. l don't recall Peat 
Marwick ever having uaed thoae numbera any place. 

THE COURT: Anything elae, Mr. Cooper? 

MR. COOPER: I ^uat want to check my notea one 

moment, your Honor. 

I have no further queationa. Judge. 

THE COURT: Any redirect, Mr. Powera? 

REDIRECT EXAMIIATION 
BY MR. POWERS: 

Q Mr. Ruaao, on that exhibit, doea that exhibit—I 
ahow thia to you again. Did Peat, Marwick audit the booka 
of the Faggen Companiea? 
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A No, they didn't. 

Q Did they do it after the acquisition? 

A They never did. The roost they would do would be to 
review the work papers that Sokolow and Cannon and I had 
worked on. 

Q Thank you. 

MR. POWERS: Nothing further, thank you. 

THE COURT: Thank you, Mr. Russo. You roay be 

excused. 

(Witness excused.) 

MR, POWERS: May I have a five-minute break to 

talk to some of the witnesses we have, your Honor? 

THE COURT: We will take a recess at this point, 

and after you have chatted with your witnesses, I would like 
to chat with you and Mr, Burton Cooper briefly myself. Horse 
shed you. 

(Recess.) 

MR. POWERS: .The next witness is Mr. Fred Rohn. 
FRED ROHN, called as a witness by plaintiff, being 

first duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. POWERS: 

I 

Q Mr. Rohn, What is your profession, please. | 

* I 

A I'm a certified public accountant, a partner in Touchje 
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Q Where is your office? 

A The offices are in New Jersey. 

Q Is your firm the auditors for Titan Group, Inc., 

currently? 

A Yes, we are. 

Q How long has your firm handled the audita for Titan? 

A This is the third year. « 

Q How long have you been an auditor? 

A 25 years, approximately. 

Q How long have you been a partner in Touche Ross? 

A I've been a partner in Touche Ross and its predeces¬ 

sor, which merged with Touche Ross, more than 15 years. 

Q What is your education or background, Mr. Rohn? 

A I have an A.B. degree from Colgate University, a * 

Master of Business Administration Degree from New York Univer¬ 
sity, and I'm a C.P.A. in New York, New Jersey and Cdveral 
other states. 


Q Mr. Rohn, have you had any specific experience workin)g 
on corporate acquisitions? 

A Yes, I have. 

Q About how many corporate acquisitions would you estl-| 
mate that you have worked on? 

A Over a period of the last ten years, I would say 75 
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2 

to 100. 


3 

Q Could you state to the Court the particular standards 


4 

employed in acquisitions of private companies with respect to 

% 


5 

audited financials? 


6 

MR. COOPER: I object to the form of the question. 


7 

Q That are used in your experience. 


8 

MR. COOPER: I object to the form of the question. 


9 

THE COURT: Hell, I'm inclined to agree, although I 


10 

am not so sure I would put it entirely on form ground, Mr. 


11 

Powers. I'm not sure I understand the confines of that. 


12 

MR. POWERS: Let me move back and ask a few more 


13 

preliminary questions. 


14 

THE COURT: Would you please? 


15 

Q Have you participated in the acquisitions of private 


18 

companies? 


17 

A Yes. 


18 

Q Have you participated in many such acquisitions? 


10 

A Yes, I have. 


30 

Q Is it customary or not customary to use unaudited 


21 

financial statements as a basis for acquiring private companie 

s? 

22 

MR. COOPER: Objected to, if your Honor please. 


23 

Q Based on your experience. 


34 

THE COURT: Mr. Powers, may I point out we have a 


25 

% 

contract which, by its terms, allows an acquisition on the 
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basi. In part of unauditatf financials or an unaudited balance 
sheet as of September 30. Mow, for the life of me, what is 
the relevancy of this'kind of an inquiry? 

MR, POWERS: Your Honor— 

THE COURT. Titan signed this agreement and doesn’t 
deny it signed it. 

MR. POWERS: Your Honor, i never bicker with you 

after 3|30, Question vithdra%m. 


THE COURT: Whether you do or you don't, I must say 
I'm puzzled. What has this to do with our case? 

MR. POWERS: It’s to indicate the standard for 
buying private companies. 

THE COURT: I could almost take judicial notice of 

the fact that Mr. Rohn could tell us that and i would agree 
with it, but that's not our deal here, right? 

MR. POWERS: The question is withdrawn, your Honor, 

I follow your— 

THE COURT. Let's go on to something else. 

Q Have you recently made a review of some accounting 
materials with respect to the earnings of the Paggen Companie,; 
before 1968 and since 1968? 

A Yes, sir, i have. 

Q Have you reviewed the work of people in Titan or¬ 
ganization on that subject? 
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A Yes, I have. 

Q Have you done any work on your own in connection 
with that subject? 

A Other than the review? Are you asking roe other 
than the review? 

Q Yes. 

A Yes, I have looked at the basis for the varying ad- 
justroents that were roade in those figures and satisfied roysel: 
one way or the other accordingly. 

MR. COOPER: I'm going to object and roove to strike 

that, your Honor. 

THE COURT: Before we strike it, I'm not sure I 

understand what you are saying, Mr. Rohn. Apparently you 
reviewed certain work sheets, financials and other things 

fron the files of Titan Group? 

THE WITNESS: Yes, I did. 

THE COURT: Now, was there anything else you inves¬ 

tigated or reviewed? 

THE WITNESS: Not as far as documents are concerned, 

no. 

THE COURT: All right. Next question. 

Q I show you Plaintiff's Exhibit 10 for identification 
and ask you if you are familiar with that document. 

A Yes. I am. 
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Q Could you explain to the Court what that document 

is? 

MR. COOPERt If your Honor please. l don’t know 
what he is referring to. 

THE COURT* Generically. I think he can tell us wha 

it is. 

MR. POWERS: That’s right. 

Q What is it, Mr. Rohn? 

A It's a four-year^ summary covering the period 1965 
through 1968 of the Harold Faggen Associates, Inc., and 
Companies’ net income pre-tax adjusted to the basis which 
prevailed after the acquisitioiv starting off with the net 
incomes, as shown on the cash basis from the income statement 

and adjusted to what is the accrual basis of accounting. 

Q Does that document contain certain additional adjust 

ments added to earnings? 

A Yes, there are adjustments to earnings from the cash 
basis to the accrual basis, and also proforma adjustments 
that are required to bring it to an after-acquisition basis. 

Q Did you review the material which makes up that 
document? 

A Yes. 

MR. POWERS* I would like to offer this in evidence, 
your Honor. 
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2 

Mr*. Cooper, to save you some trouble, this is Exhibi 

- 

3 

E that is in the Hatcher affidavit that is already in evidenci 

9 

e 

4 

I had it typed up for trial purposes. It's otherwise iden¬ 


5 

tical. 


6 

MR. COOPER: The Hatcher affidavit is not in evi¬ 

• 

1 

7 

dence. I object to that, and I object to this, too. 

! 

8 

THE COURT: Wait a minute. I think it is in the 

! 

9 

sense that we stipulated that the Court of Appeals' record 

» 

10 

would be part of the record of this case and, as I recall 


11 

it— 

i 

12 

MR. COOPER: Your Honor, if you recall, I said that 


13 

I stipulated to everything but the Hatcher affidavit, and 


14 

Mr. Po%#ers agreed with me at that time. 


15 

THE COURT: Well, you may be right. I had just for¬ 

1 

16 

gotten it, if that is so. 

1 

» 

17 

MR. POWERS: Sir, whether or not it is so, this is 


18 

a document carefully prepared, which gathers together the 


19 

four-years' income, and I would like to offer it in evidence. 

) 

1 

20 

THE COURT: Do you know %«ho prepared this document. 

1 

21 

Mr. Rohn, this particular document? 


22 

THE WITNESS: Yes, I do. 


23 

THE COURT: Who was that? 


24 

THE WITNESS: It was prepared by Mr. Williams of 


25 

the company. 
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THE COURT: Mr. whom? 

THE WITNESS: Mr. Herbor t Williams. 

THE COURT: Herbert Williams? 

THE WITNESS: Yes. 

THE COURT: Do you know when he prepared that? 

THE WITNESS: Within a time frame of the last 

several weeks. i wouldn't know within that period %d:en he 
prepared it. 

THE COURT: Now, vrait a minute. Let's see if i 

understand you. | 

He prepared this document, which we now call PlaintifJ* 
10 for identification, within the last several weeks, is that 
right? 

THE WITNESS: Yes. 

THE COURT: Well— 

MR. POWERS: Could I clarify this for your Honor? 

THE COURT: I think you better because if somebody 

else prepared it, why don't you produce that person? 

MR. POWERS: They're here in Court, your Honor, but 

he is a reviewing auditor for Titan, acting as a witness. 

THE COURT: Maybe you can get Mr. Rohn to explain. 

MR. POWERS: And Mr. Williams is going to appear as 

a witness and Mr. Williams prepared it from work papers and 
audit material left by Mr. Hatcher, and it is essentially the 
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same set of numbars and the same document that Hatcher had 
put in, but it'6 bjien redone and re-rcviewed. 

, the COURT} Well, may I suggest that since we know 

Mr. Cooper is objecting and since we know Mr. Rohn did not 
prepare it, I am going to not receive this at this moment 
until we get a little clearer indicration from the preparer 
just what he relied on. But, if you want to ask Mr. Rohn an^ 
questions about this, 1 will take them, all subject to connec* 
tion, d-^pending on vrhat Mr. Williams says. 


MR. POWERS} Fine. That will work out fine, your 


Honor. 







THE COURT} In other words, Mr^. Cooper, the ruling 
is that I'm receiving this subject to connection, meaning by 
that oft-used phrase simply that we will have to expect that 
Williams will be produced and be available for examination and 
cross-examination on his preparation. 

MR. POWERS: Williams is in the courtroom here today 
your Honor. 

THE COURT: 1 accept that, I'm just explaining the 


ru le. 


Q Would you state to the Court the basic principles 
underlying tho preparation of this 4-year net income pre-tax 


statement? 


MR. COOPER: I'll object to that. The witness didn 
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Q Mr. Rohn, did you review this document? 

A Yes, I did. 

Q Did you review the work materials that Mr. Willieuns 
used in preparing it? 

A Yes, I did. 

Q Did you interrogate Mr. Hilli 2 uns on it? 

A Yes, I did. 

Q Was the interrogation and review of material which 

you did in connection with this document any different than 
the work that cn outside auditor normally does in reviewing a 
particular accounting document prepared by inside accounting 
personnel of a client? 


15 MR. CCX3PER: Objected to. 

16 THE COURT: If you understand that question, Mr. 

17 Rohn, why, I will allow it to be answered. 

'5 THE WITNESS: Yes, I understand it. 

16 A The answer is yes. 

20 Q You used your normal standards of interrogation and 

21 verification, is that right? 

22 A That is correct. 

23 Q Now, Mr. Rohn, would you state to the Tryer of Fact 

24 what the basic principles are Uiat were used in preparing thi 

25 document as to four years of income in the Faggen Companies 
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with certain adjustments? 

A Yes* There was, as a starting point, cash basis 
statements prepared for the four years ending with fiscal 
1968. 

MR. POWERS: Your Honor, in case he testifies in anv 

details, you might want this before you. I have an extra cop> 
THE COURT: All right. Thank you. 

Q Go ahead, Mr. Rohn. 

A It starts off at the top with the caeh basis income 
statements for each of the fiscal years for all of the six 
years for the four different entities involved, and comes to 
a total of those four. 

Mow, there are two types of adjustments that are re- 

* 

gulred in order to adjust the cash basis income to the accrual 
basis income on a proforma basis, taking into account the on¬ 
going operating—the on-going operating results proforma added 
for the future^ based upon %diat the adjustments have been in 
the past. 

Q Before we leave that itemr what are the two accrual 
adjustments that were added in? 

A The accrual adjustments that were added in were the 

fees and— 

Q Added or removed. I'm asking you to explain the 
accrual adjustment. 
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* Yes, if I msy, i,t ^ explain the adjustments 
.. they are. you start with the cash income, which is on the 
total net income line. The accrual adjustments to convert 
from the cash to accrual method are shown, are fees and re¬ 
tainer. and vacation-pay items, m both cases, these are 
adjustment, which r«luc. the cash basis income at that point. 

Q For 1968, how much did the adjustment, reduce the 
cash basis incoroep for *68? 

A For 1968, the adjustments reduced the total by 
55,523. 

I 

Q so the only change going from a cash to an accrual 
basis for '68 i. 55,500, i. that right? 

A That is correct. 

Q And vd,at change did the accrual adjustment, cause 
in *67? 

A A reduction—excuse me. an increase of $17,655. 

Q so for ' 67 , your adjustment, gave cr«Sit for 
increase in incorne? 

A That is correct, 

3 All right. Now, what are the propo.«J proforma 

adjustment, in that column that says, -yaggen-. proposed prc 

forma adjustment.,- what is the nature of those, in general, 
first? 

A Kell, the proforma adjuetmente are those adjustment. 
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which on a logical basis would not be in operations for the 
future, based upon the future way the company was expected to 
operate, based upon the purchase-sale agreement. 

MR. COOPERI Your Honor, I'm going to object to 
this kind of testimony. It's totally irrelevant to the issues 
in this case. 

THE COURTt Well, I'm not so sure I agree with you, 

but, in any event, there's no point in arguing that because 
I'm only taking this subject. * 

Q Mow, %diat are the nature of the adjustments that ! 
were added into income for these four years? 

A Well, there are four kinds of adjustments. Some go 
one way and some go the other way. There's an adjustment of 
back for federal—adding back the federal, state and city 
taxes, %diich is an adjustment required to bring back the 
figures to a pre-tax Income. 

Q Pre-tax. What adjustment was made with respect to 
personal accounting services income? 

A Well, there's a difference between the accrual and th i 
cash basis on accounting services income, and there's a line 
here in which that has been adjusted for each of the four year) 

and in amounts of approximately $5,000 per year. 

Q That's an add-on that the Faggen Companies were given 

credit for in this presentation? 
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A That is correct. 

Q What is the item-reduction in Harold Faggen's salary 
$50,000 limit," What does that mean? 

A Mr. Paggen,during thi. Jour-y,ar period, had taken 
aalarie. in excess of 550,000 and I believe that the on-going 
relationship between his, and the company was to establish his 
salary at a 550,000 basis. Therefore, the company in these 
figures was given credit in its income computation for the 

amount between what his salaries had been during that period 
Of $50,000. 

Q And this was done on a consistent basis for each of 
the four years? 

A Yes, sir, it was, 

Q Based on his actual salary withdrawals for each year, 
is that correct? 

A Yes, that is correct, 

Q And does that mean that if his salary for *68 was a 

$150,000. he got a different credit as contrasted with his 
salary in *66 of, say, $70,000. 

A That is correct, 

0 All right. Mow, in thi, connection, 1 .how you 
plaintiff, exhibit 1 for identification, which i. a li.t of 
adjuatment. prepared in Mr. Paggen'. handwriting. Now, were 
certain of the.e adju.tment,, which are only for 1968, the 
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nature of the adjustments that were added in for all four 
years on this Exhibit 10? 

A That is correct, yes. 

Q NOW, are some of the adjustments that are Mr. Faggen's 
handwriting on Exhibit 1 not entered into on Exhibit 6 ? Are 

some of them left out? 

A Yes, that is so. 

Q All right. Now, is one of them that is left out 

pension over-funding, pension prepayment? 

A Yes, it's called pension prepaying on this exhibit. | 
Q Mr. Rohn, if you know, what was the reasoning behind 
not giving Mr. Faggen credit for a $64,000 in pension over- 
funding for '67 and not giving Mr. Faggen credit for any pen¬ 
sion overfunding in any of the three preceding years? 

A Yes. The reasoning is as follows: There were pen¬ 
sion fund payments in each of the four-year periods. I am 
not in a position to know whether there was overfunding or 
not overfunding. However, giving credit for a pension pre¬ 
payment of some $58,000 at fiscal 1968, takes into account the 
fact that there would then be practically no pension payments 
during that period whatsoever and, obviously, pension payments 
were part of the on-going relationship between the company 
and its em]>loyees. 

Q Were those pension payments made for all four of tho: 
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2 

years? 


3 

A There were pension payments made for all of those 


4 

four ;;'ears. The figures vary, as I recall, from year to year 


5 

Q Do you recall the rough average of v^at the pension 


6 

contributions were over four years? 


7 

A I don't recall the rough average, Mr. Powers. I do 


8 

recall that the 1967 figure was high*^r than the 1968 figure. 


9 

Q Now, did you give any consideration to a vacation 


10 

pay accrual as a deduct'on from adjustments? 


11 

A No, we didn't give consideration to a vacation pay 


12 

accrual. 


13 

Q Do you know anything about an accrual of vacation 


14 

pay on the books of the Faggen Companies as of '68? 


15 

A I don't have any figures or any documents to indicate 


16 

there was any such accrual on the books of Faggen or any of 


17 

its working papers. 1 don't recall that. 


18 

Q All right. If 1 could perhaps refresh your recollec- 


19 

tion, I will show you something. 


20 

A Okay. 


21 

Q I show you page 237-A of the record on appeal. Have 


22 

you read this material prior to coming to court, particularly 


23 

the first full paragraph on the page? 


24 

A Yes,I have. 


25 

Q Does that refresh your recollection with respect to 
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vacation pay accruals from the books of the Faggen Companies 
back in *68 and previously? 

MR. COOPER: Your Honor, I must say that—-the 

witness didn't say his recollection needed refreshing and 
counsel is volunteering it for him. 

MR. POWERS: I think the witness said that very 

clearly. Ee said, "I don't recall the vacation pay accrual 
item." 

THE COURT: I can only ask you, Mr. Rohn, did you 

ever have any information in the first place about such an 
item? 

THE WITNESS: Yes. 

THE COURT: You did? 

' THE WITNESS: Yes. 

THE COURT: Therefore, does this information, what¬ 

ever it may be that Mr. Powers is pointing to, does it refresh 
that recollection? 

THE WITNESS: Yes, it does. 

THE COURT: Go ahead. 

Q What was the principle for treating the vacation pay 
accrual-let me strike that. 

Now, the accrued vacation pay on the books of the 
Faggen Companies was an on-going cost of doing business, 
wasn't it? 
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1 

2 

A Y«s, it was. 


3 

Q That vMsuld have represented a deduction from income. 


4 

wouldn't it? 


5 

A Yes. 


6 

MR. COOPERt If your Honor please, he's now leading 


7 

the witness through everything. 


8 

THE COURT: I doubt Mr. Rohn is going to be led 


9 

» 

to that extent. Go ahead. 


10 

Q vrhat, if any—strike that. 


11 

In Exhibit 1, in Mr. Faggen's handwriting, was there 


12 

any adjustment contemplated for this vacation pay deduction 


13 

• 

from income? 


14 

MR. COOPER: I object to that. He wouldn't know. 


15 

THE COURT: Yes, contemplated by whom? 


16 

MR. POWERS: Mr. Paggen in his presentation. 


17 

THE COURT: How would h# know? We don't even know-- 


' 18 

MR. POWERS: It's on this Exhibit 1. It's either ir 


19 

here or not in here. And he reviewed it. 


20 

THE COURT: Instead of putting it in that way, then, 


21 

since I have no reason to believe from what I hear that Mr. 


22 

Rohn oven knows Mr. Faggen or knows that this was prepared by 


23 

Faggen or, indeed, if it was in fact, why do you get into 


M 

that? You're showing him Plaintiff's Exhibit vrhat? 


25 

MR. POWERS: 1. 
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2 

THE COURT: All right. Why don't you gear it to 


3 

that instead of raising all these side issues. 


4 

Q Was there any deduction from the adjusted income 


5 

shown on Exhibit 1 for accrued vacation pay in *68 in the 


6 

Faggen Companies? 


* 7 

A No, sir. 


8 

Q Did you take any deduction in your four-year presen¬ 


9 

tation for accrued vacation pay? 


10 

A Yes, sir. 


11 

Q What deductions did you take for accrued vacation pav 

? 

12 

A Well, there was a thousand for 1965, $2,000 for 1966, 


13 

$3,000 for 1967, and $4,000 for 1968. 


14 

Q After refreshing your recollection from the Hatcher 


1ft 

material you just looked at, what was the total magnitude of 


16 

the vacation pay accrual that was on the books of the Faggen 


17 

Companies in '68? If you %#ould like, I will show you that , 


18 

page again. 


19 

A Yes, I would like to see it. 


20 

Would you ask the question again? 


21 

MR. POWERS: Would you read the question back to the 


22 

witness, please? 


23 

(Read.) 


24 

MR. COOPER: Your Honor, I must take exception to 


2S 

counsel's manner of questioning this witness. This witness 
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has testified that he himself had gone over, verified and 
interrogated whoever it was who prepared this material, and 
had gone over it himself, and now he's taking him through 
another person's affidavit for the purpose of asking him ques 
tions relating to that affidavit. i object to that form of 
direct examination. 

THE COURT: It certainly isn't very impressive. 

MR. POWERS: I have no intention to go into this 

affidavit at all. it was merely to refresh his recollection 
on a dollar item that he said he couldn't recall. 

I 

THE COURT: That's what I understood it to be, and 

to that extent, l will allow it. 

Q What vfas the magnitude of this vacation pay accrual 
on the books of the Paggen Companies in '68? 

A Well, on the books of the Paggen Companies, i 
couldn't tell you, Mr. Powers. i can tell you that the 
material that Mr. Hatcher and his staff prepared, and which l 
reviewed, indicated that there was a magnitude of vacation 
pay accruals that hadn't been booked of something like $25,000. 

Q In your adjustments for these four years, did you 
reduce income by a full $25,000? 

A No, sir. That would haven't been appropriate because 
there was a build-up in accrued vacation pay over a period of 
years. While it was not—while i could not find any material 
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in vfhat I reviewed to indicate that there was an exact cal- ■ 
culation available as to the build-up of it, it was clear 
that some of the accrual did not apply entirely to 1968. 

As a result, there was a somewhat small adjustment 
made to show that there shouldn't be an adjustment for those 
in these figures. 

Q Right. Now, I show you Exhibit 1 and call your 
attention to salaries to 12-31-68, can be treated as loans. 

I 

Were two add-ons of $22,950 and $13,162 and similar salary— ■ 

I 

strike that. Just these two additions to income. Now, did you 

1 

give those any effect in preparing the adjustments for the 
four years? 

A No. 

Q What «ras the reason for not including those in the 
adjustments? 

A Well, the papers indicated that one of the bases of 
cash accounting that had been followed by the Faggen Companies 
was at year-end to prepay certain salaries covering a future 
pc<'i<xl« end on a cash basis to show those as expense for that 
particular period. 

To adjust to the accrual basis, it would be perfectly 
proper for balance sheet purposes as of the ending 1968 date 

to say, yes, there is a prepayment involved here. However, 
in making the calculation as it applies to the income statemen: 
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cn« would have to go back to each of the four-year period, and 
see what the prepayment would have been at the beginning of 
each accounting period and the difference would be the 
adjustment to the earning, for that particular period. 

Q Por the four-year presentation here in this Exhibit 

10. the actual .alary cost of doing business was given effect, 
is that right? 

A Yes. 

MR. COOPER: I object to leading the witness, your 

Honor. 

• I 

THE COURT. W.U, if that i. Lading, it i,„-t v.ry 

harmful. 

Q Now, were there any other adjustment items on Exhibit 
1 that you didn't include in your adjustments, such as. for 
instance, the item "work in process." $25,00C? 

Q Yes. In the Exhibit 1. there is an adjustment adding 
back to income for the 1968 year, an item of $25,000 called, 
ypecial Work in Process." My review indicated that this was a 

one-shot kind of potential income- item, which represented ii 
matter that was in litigation and during the three years that 

I saw subsequent to the 1968 date, this item had not.been 
collected. 

0 1. it your t..ti«ony that an itam of Ineoia., which l.j 

extraordinary, racaivaa different accounting treatment 
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2 

operating income? 

8 

A Yes, sir. 

4 

MR. COOPERt I object. 

5 

Q Mow, were there amy other adjustments on this sheet. 

6 

Esdiibit 1, that you did hot give any effect to? 

7 

A Yes, there is one other adjustment. 

8 

Q What is that? 

9 

A It's called expense items that will not recur. 

10 

Q That's $32,800 for 1968? 

11 

A Yes, $32,800. ^ 

12 

Q Now, what reason did you have for not adding that 

13 

back into income? 

14 

A We found no material to indicate that this was a 

15 

proper adjustment. In that the subsequent expenses of the 

16 

Faggen Companies was such that we couldn't isolate that there 

17 

• were any such items that would not recur. We have no back-up 

18 

or working paper to support any kind of such adjustment. 

19 

Q I show you a document which we will mark as Exhibit 

30 

11. 

XXX « 

(Plaintiff's Exhibit 11 marked for identification.) 

22 

Q 11 for identification,and ask you to tell us if you 

23 

have seen that document before. 

24 

A Yes, I have. 

25 

0 Could you state to the Court when you saw it? 


•OUTMIHN OltTRICT COURT RKRORTCRt. U.t. COURTNOUSK 
rOLtV aeUARC. RC« VORK. R.V. CO T.4M0 










1 


hpd-125 


Rohn-Direct 


499 



A Y9b, I saw this within the last two weeks. 

Q Did you review the nun^rs which made up that docu¬ 
ment? 

A Yes, I did. 

Q Did you interrogate the people who prepared that for 

you? 

A Yes, I did. 

Q Was this prepared in-house by Titan and reviewed by 
you essentially in the same manner as Exhibit 10? 

A Exactly the same. 

Q Are you familiar with the contents of that document? 
A Yes, sir, l am. 

MR, POWERSt I would like to offer this in evidence^ 
your Honor. 

Esdiibit 11. It's a statement of Income adjust¬ 
ed based on represented income for the four years preced', y 
the acquisition, and actual income, and then a continuation 

for the three years following the acquisition relating to the 
Paggen Companies. 

MR. COOPER: I will object to it, your Honor. 

THE COURT: May I see this document, please? 

Q Mr. Rohn, was this prepared from the books and 
records of Titan with respect to its Paggen Company subsidiar- 
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A Yes, it was. 

THE COURTi Again, was this Mr. Williams who did 
this, Mr. Rohn? 

THE WITNESS: Yes, sir. 

THE COURT: All right. We will receive this on the 

same basis that we received 10. 

MR. COOPER: If your Honor pleases, may I just 

note for the record the basis of my objection. 

I believe, your Honor, that this is actually a fact 
finder's problem, and it is not an esdiiblt which has any 

i 

value. You will notice that it speaks of represented income { 
and it speaks of over-statement. Z don't believe that this 
witness or any witness in the accounting department is 
qualified to make that statement. i think that is a question 
of fact for the Court to determine. 

THE COURT: Well, I don't agree with that. In any 

event, in large measure, what you are saying may be determinec 
on what we hear from the preparer, Williams. I am only takinc 
•this subject to that. 

Q Now, taking Exhibit 11, could you state in a summary 
form what it purports to convey? As an accounting document. 

A Well, it covers an 8-year period for all of the 
Faggen entities and for the first 4-year period it shows the 
amount of Income that is markedaspiesented net Income as being 
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th^ income as taken from the cash basis schedules that are 
part of ^is matter. I'm not referring to it in its proper 
form, perhaps, but the sinsentad net income. i believe, comes 
from Mr, Faggen's figures. 

The actual income is the actual income shown on the 
tax returns of the companies for that particular period. 

Q Is the income that is presented for the years after 
the acquisition. *69, '70. *71 and *72, was that prepared 

from the books of Titan in connection with its Faggen sub¬ 
sidiaries? 

A Yes, the second column, the actual income column, 
is rounded out to the nearest thousand, is the actual income 
reported. 

Q right. What is the foundation for the first 

column, represented net income for '69, '70, '71 and '72 
after the acquisition? 


MR, COOPER: I object to that, your Honor. This is 

all post-acquisition, it really has nothing to do with the 
issues in this case. 


THE COURT: It does to this extent: It is geared to| 
the claim of Titan that your client made a representation 
prior to closing to the effect that the earnings would increase 
at a 15X annual growth. Now, again, Mr. Cooper, I understand 
your point, but that doesn't mean it necessarily keeps it out 


1 


I 
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Q Now, would you •xplain to the Court how that first 
column, represented proforma net income, was determined for the 
years *68 through *72? 

A Yes. Those figures in that first column for those 
last four years are a 15% coBg>ounded growth rate based upon th 
1968 figures. That's how it gets up to the million dollars 
in 1972. 

Q Right. Now, i take your attention back to the 
accounting principles used for valuing assets in connection 
with an acquisition of a company. If a company like Titan 
buys a group of companies like the Faggen Companies, and it 
takes over a portfolio of securities as some of the assets, 
%diat is the principle for fixing the value of those securities 
on the books of Titan? 

j 

A The principle for fixing the value of the securities 
of Titan would be the fair market at the time they acquired 
the investments. 

Q When you say "at the time", are acquisitions normally 
based on a cut-off in valuation date where all of the various 
transactions are deemed to occur as of that date? 

A The date on vdiich the closing takes place. 

Q or some other date if it is agreed to be aiiother date 
is that right? 

A Yes. 
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Q I show you a aunnnary which we will mark Exhibit 12. 
I have used up my stickers. 

8 Exhibit 12 marked for identification.) 
Q Have you seen that document before? 

A Yes, I have. 

Q Did you review the material that went into that 
document? 

A Yes. I did. 


Q Can you describe the nature of that document to the 


Court? 


A Yes. This is a schedule summarizing the cash and 
securities that were transferred to and from Titan from 
October 1, 1968 through January 26, 1973. 

Q Prom the Faggen Companies? 

A Prom the Paggen Companies. 

MR. POWERS: I would like to offer this in evidence, 
your Honor. 

MR. COOPER: Your Honor, I’m going to object to 

this exhibit. This is far more than what the witness has 

testified to and it’s objectionable on other grounds as well, 
THE COURT: Who prepared this, if you know, Mr. Rohr 

THE WITNESS: It was prepared by Mr. Williams. 

THE COURT: And Williams, he's not an employee of 

Touche Ross; he’s a Titan employee? 
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Titan. 


THE WITNESSt Yas, he's the treasurer of Titan. 
MR. POWERSt He's the chief financial officer of 


THE COURT: Again, 12 will be received for whatever 


it is worth on the same basis, sxibject to Williauns' appearance 
Q Mow, could you state for the Tryer of the Fact in 
summary form the substance of this exhibit in terms of dollars 


and cents. 


' THE COURT: What's the point of that, Mr. Powers? 

You know, it's all h^re. 

(Plaintiff's Exhibit 12 received in evidence.) 

Q Mr. Rohne. I show you a document vdtich we will mark 
Exhibit 13 for identification, and ask you if you have seen 
that document before. 

(Plaintiff's Exhibit 13 marked for identification.) 
A Yes, I have. 

Q Was that prepared by Herb Williams, too? 

A Yes, it was. 





Q Did you review it? 

A Yes, I did. 

Q Could you state to the Court the substance of that 


doexunent? 


A This is a back-up sheet which shows the schedule of 
payments made to Harold Faggen and Rose Dogan and/or for their 
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account from the date of acquisition through January 28, 1973 
and supports the previous document you showed me, 

Q This is the back-up supporting material for each 
year in support of Exhibit 12, is that correct? 

A That is correct. Yes. 

MR. POWERS: I would like to offer this in evidence 

MR, COOPER: Your Honor, I’m going to object to 

this not only on the ground that Rose Dogan is not a litigant 
but she didn’t marry Mr. Faggen until two years after this 
acquisition, and this exhibit is designed to charge Mr. Faggerl 
with payments made to her during the period that she wasn't 
even married to him. 

THE COURT: If that is what this exhibit is intended 

to do, I wouldn’t worry muchabout it at this stage. Just be¬ 
cause a document goes into evidence doesn't mean that it 
captures the day, the battle and the war. Now, you know bett^ 
than that. Again, i am receiving 12 and 13 subject to con¬ 
nection. , 

(Plaintiff’s Exhibit 13 received in evidence.) 

Q Now, Mr, Rohn, are you acquainted with the concept 
in acquisitions of valuing companies based on multiples of 
earnings? 

A Yes, it’s a frequently used method. 

Q Could you explain for the record what that concept 
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!■) 

|Si 

i 

means in terms of valuing the companies in an acquisition? 

1 

3 

MR. COOPERS I object to that. 


4 

THE COURTS I'm not going to cut you off in terms 


5 

of the subject matter, Mr, Powers, but, again, why do we 


6 

fish around generally, particularly with a witness like Mr. 


7 

Rohn? We know what happened here. Kaufman told us. Now, 


8 

what's the point of this? 


9 

Q Well, I take you back to 19f8, Mr. Rohn. Can you 


10 

state to the Court, from your own experience during that 

I 

1 

11 

period, what multiples, if you know, were being used for 

1 

12 

various types of companies for valuation and acquisition pur¬ 


13 

poses, based on your own experience in the field? 


14 

MR. COOPERS I'll object to that. 


15 

THE COURTS At the very least, can't we agree to 

f 

16 

confine it to private companies? 


17 

MR. POWERSs Absolutely. The distinction is betweer 


18 

growth companies and companies that are not growth companies 


19 

and high-asset companies and personal service companies, and 


a 

I would like to obviously establish that— 


21 

THE COURTS Here we have an accounta.:!. who purports 

, 

22 

to know the details of this acquisition. If there's some 


23 

ultimate question you would like him to answer or give his 


24 

opinion on in terms of What the appropriate multiple would 

' 

25 

• 

be for this company, I will take it for whatever it is worth. 
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but l«t*8 not go around all the rules in the game in 1968 
vfhich was a very, very dubious year in hindsight. We know it 
was the.apogee of silly acquisitions by a lot of companies 
and individuals vdio should have known better. 

Q Mr. Rohn, sticking with the Faggen^Companies, what 
would have been the appropriate standard for valuing them as 
an acquisition in *68, based on your review of Exhibit 11, 
their income before and since, over a 9-year period? 

^ MR. COOPER: I'll object to that. 

THE COURT: Yes, let's not elicit on post-acquisiti<jn 
matters at a time when Titan was in grave difficulties in manj 
of its financials. 


MR. POWERS: Consider the question modified. 

THE COURT: Let's stick to what was going on as 

of September 30, 1968, as he. understands it. Now, frame a 
new question. 


Q Can you tell the Court what wuld have been the valua¬ 
tion standard for buying the Faggen Companies as they stood ir 
the fall of 1968? 

MR. COOPER: I object to the question, your Honor. 

THE COURT: Well, I will allow it if Mr. Rohn can 

I 

understand it. 

THE WITNESS: Yes. But I'll have to spend a couple 

of minutes discussing it. because it's not a yes or no question. 
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Q 60 ah«ad. 1 understand. 

A This was a small group of operations. It was not a 
big company, and it was a service company as well. A multipl 
of ten times pre-tax earnings is a multiple that one would 
apply to a growth situation, and I must define the word 
"growth". Growth can be best defined in the sense in Which 
I'm using it by the extraordinarily large potential income 
recognition that can be gained through the operations of that 
entity without the use, or in certain instances, of any addi¬ 
tional capital. Therefore, this company, based upon ten time 
of pre-tax earnings, or roughly 20 times the pre-tax earnings 
in my opinion, %irould have to be a company that had a very 
unusual growth potential quality. 

In addition, the fact that the growth rate—the grow 
rate would have to be so large to promote that kind of a mul¬ 
tiple, particularly in this kind of a situation because we 
were dealing with a small entity or a group of entities here. 
When one is dealing with a company in which pre-tax earnings 
are less than five or six hundred dollars, one is always con¬ 
cerned about survival and the viability of the company rather 
than its on-going growth potential. 

And I would say that my opinion is that this was an 
extremely rich multiple to be applied to even a company that 
was purported to have tremendous growth possibilities. 
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2 

Q Now, what value, baaed on 1968 etandarda, would you 


3 

«PPly to the Faggen Companlea? 


4 

MR.‘ COOPER* I object to that, if your Honor pleaae. 


5 

THE COURT* Well, again, there'a confuaion, Mr. 


6 

Powera. Are you aaking him about what he would do accepting 


7 

the information aa compiled by Mr. Williama ia true, or are 


8 

you aaking him to accept aomething else as being true as of 


9 

September 30, 1968? We don't know. 


10 

MR. POWERS* Thanks for the help. 


11 

Q Accepting the information you received from Mr. 


12 

Williams on the net worth of the Faggen Companies and on theii 


13 

earnings, in '68 and in the three years preceding, what was 


14 

the value of them back in the fall of '68? 


15 

MR, COOPER* Again, I'm going to object, your Honor, 


16 

This witness isn't qualified to determine what a willing pur¬ 


17 

chaser would pay. 



18 

THE COURT* No, no, no, of course not, Mr. Cooper. 



19 

I think Mr. Powers has misspoken. l think he wants to know 



20 

the multiple that Mr. Rohn would suggest, isn't that about it” 


21 

MR. POWERS* Multiple and overall result of applyim 



22 

that multiple. Either one. 



23 

THE COURT* One thing at a time. 



24 

Q What multiple would you suggest, based on the infor¬ 

1 


25 

mation you received from Mr. Williams on net worth and the 

i 
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actual income during that period? 

A I would say a multiple of 7 to 10 times after tax 
earnings would be an appropriate multiple. 

Q And what effect, if any, would you give to the net 
%»orth? 

A I think the net worth is part of the package and is 
built into the multiple that I have used. 

Q And, in terms of the figures you have seen for the 
four years preceding 1968 and including 1968, what would be 
the total value that you would put on the package? 

MR, COOPER: I object to that, if your Honor please 

THE COURT: Mow— 

MR, POVnSRS: The question is merely carrying out 

the arithmetic on the multiple. 

THE COURT: I understand, but there's something I'm 

a little puzzled about, and I think Mr, Rohn spoke it but I 
didn't get it. You said you %#ould think the appropriate mul¬ 
tiple would be 7 to 10 times after tax? 

THE WITNESS: Yes, your Honor. 

THE COURT: Income? 

THE WITNESS: Yes, your Honor. 

THE COURT: All right. Forgive me. I missed that. 

Now you vrant him to do the multiplication? 

MR, POWERS: When he was testifying before, he said 
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10 times pre-tax. and then he said 20 times pre-tax. 

THE CX)URT* Let’s not complicate matters any more 
than we have already complicated them unnecessarily. i got 
that. If I didn't get it. you rest assured you would have 
heard from me earlier. Now. let's stick to our knitting agair 

You want to get the computation from Mr. Rohn based upon usag« 
of a multiple? 


MR. POWERS* Right. 

THE COURT) Which multipl. do you wl.h him to sel.cl 

MR. POWERS. Do it at 10 tim.. ,ft.r-t.x incom.. i 

THE COURT: All right. 

A May I again have the exhibits? 

Q Yes. it's 11. While you're computing it. I'm also 

going to a.k you to do it at 7 time., and than to do it at 

the av.cag. of 8-1/2 times, so the Court has all three com- 
putations. 


? 


A If one were to take the actual income for the year, 
fiscal years. 1966-1967 and 1968. the average comes out pre¬ 
tax to approximately $380,000. Assuming a SOX tax■provision 
to cover federal and state and local taxes, you would have a 
$190,000 of average income. 10 times that is $1,900,000. 

7 times that is $1,330,000. 


Q And 8-1/2 times, so we have the average of the mul¬ 
tiple on the record. 
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A $1,615,000. 

Q In computing those multiples, would any special pro> 
vision or add-on be given for net worth? 

A No, I believe I took that into consideration in 
arriving at the multiple I chose. 

MR. POWERS: No further questions, Mr. Rohn. 

THE COURT: Mr. Cooper? 

MR. COOPER: Yes,.sir. 

THE COURT: Going to have to close down very shortly, 

and I leave it up to you. Do you think you can finish in ten 
minutes? Or how do you feel about that? 

MR. COOPER: Well, Judge, I don't think I can finis! 

in ten minutes. I don't know if you want me to get started aijd 
go as far as I can and pick it up tomorrow morning. 

THE COURT: Since you told me you can't finish, 

1 would rather pick it up tomorrow morning. As you heard, 
unfortunately, I'm going to have a little trial or hearing 

tomorrow morning early, so it will have to be 11 o'clock. 

I'm sorry, Mr, Rohn, but could you be with us at 11 tomorrow? 

THE WITNESS: Yes, your Honor, I can. 

THE COURT: Thank you. See you tomorrow, gentlemen 

(Adjournment was taken to March 6, 1974, at 
11:00 A.M.) 
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72 Civ. 1797 


Before: 


HON. HAROLD R. TfLER, JR., D.J. 


March 6, 1974 
11 o’clock, a.m. 


(Case resumed.) 


THE COURT: Good morning, gentlemen. 

MR. POWERS: Your Honor, I have another witness 
here this morning who was a director at the time of this 
transaction, a Mr. Leonard Casey, and his testimony Is very 
brief. Could I respectfully ask, before the cross examinetlo 
of Mr. Rohn, that I be permitted to put this witness on and 
complete with him so he can go back to his office. 

THE COURT: If It Is all right with Mr. Cooper, 

It Is all right with me. 

MR. COOPER: It Is all right with me. Judge. 

THE COURT: All right. 

MR. POWERS: Mr. Leonard Casey, please, would 
•you take the stand? 

LEONARD CASEY, called as a witness, having 
first been duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. POWERS: 

Q Mr. Caaey, what Is your business, please? 
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1 ^ 

I'm now a vice president with Brooks Harvey and 

8 

1 Company, 

Inc. 

4 

Q 

What business Is Brooks Harvey In? 

5 

A 

It Is a mortgage brokerage and real estate consults 

6 

Q 

How long have you been In the real estate field? 

7 

A 

Forty years, over forty years. 

8 

Q 

Were you a director of Titan Croup In 1968 ? 

9 

A 

Yes. 

10 

Q 

Could you state for the Court when you took 

11 

office in Titan and when you left, please. 

12 

A 

I don't recollect the exact dates, but I was a 

13 

director 

there for approximately three years. 

14 

Q 

Did you hold any executive offices In the 

15 

corporation besides being a director? 

16 

A 

No, sir. 

17 

0 

While you were a director, what other business 

18 

were you engaged In? 

19 

A 

I was then a vice president in charge of credit 

20 

.of the Chase Manhattan Bank, Real Estate Department. 

21 

Q 

And you were with the Chase Manhattan Bank 

22 

throughout the period that you were a director of Titan? 

23 

A 

Well, I retired from Chase In I 968 , November 

24 

1968 . I 

think I was still a director at Titan for a few 

25 

months subsequent to that date. 
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<J 1 t.Ke you book to the f.u of 1968 end esk you 
When wee the first time that you he.rd of the proposed 
acquisition of the Paggen Companies. 

* Well, I don't recollect the correct date or the j 
exsct date, but this propossl was given to the Board of 
Directors by the management of Titan In and about that time. 

« Would It refresh your recollection If i suggested 
that It was in or about the first week of October '687 

* Well, It was in the fall, yes. I'm not sure of 
the da te. 

« Would you like to look at the minutes of October 
9th, which might refresh your recollection on the date. 

Was that Board meeting of October 9 th the first 

time thst you heard any description of the proposed transactlcn 
to buy the Paggen Companies? 

A That's my recollection, yes. 

Q You were present at that Board meeting? 

A Yes. 

Q What did the management of Titan state at the 

Board meeting, to the best of your recollection, about the 
proposed Paggen acquisition? 

* At the time we were looking around for additional 
ways in which to improve the performance of Titan. This was 
proposed by management aa an opportunity to acquire a 
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business somewhat outside of our usual type of business, 
but was refuted to be a profitable business. And one that 
could possibly grow and be a worthwhile acquisition for Titan. 

It was presented to us on the basis that inltlall/^, 
at any rate, we could acquire the company, get a yield of 
about ten percent on the acquisition price or somewhere in 
the neighborhood of 550 thousand dollars. 

Q Was there pretax income that was discussed? 

A As I understand it. 

Q When you used the word "ten percent yield on 
your investment," could you explain what you mean by that 
further? 

A Well, I think they were talking about buying this 
company for ten times the earnings. 

Q I see. Do you recall any discussion on any 
aspects of the Faggen business other then the earnings, any 
operating aspects of the business other then the numbers? 

A Ho, I don't, •• 

Q I show you Exhibit 3, which la in evidence, and 
% 

ask you to look through that document. Please disregard 
those notations. 

Does any of the information contained in that 
Exhibit 3» Mr. Casey,— Is that information that you had 
knowledge of before you read it Just now? 
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This W.S not distributed to us as directors. 


« I understand. Wes any of the Infomatlon con¬ 
tained in It stated to you orally „t the meeting, if ycu 


recall? 


I believe some of It was presented by Mr. Prank 


at the time he suggested we acquire or consider acquiring 


the company. 


Q Did you favor this acquisition at the meeting 
on October 9th? 

* I preferred to stay In the real estate business, 
but. on the recommendation of management. 1 voted for the 
acquisition. 

Q Mr. Casey, I take you back to the period In the 

late summer, early fall of 1968. tk> you recall making an 

appointment with another officer of the chase Manhattan Bank 

on the subject of the pension funds of the Furniture Workers 
Union? 

* Wan. 1 remember making such an appointment and 
•I don-t remember the union or the name of the union. 

« Can you state the substance of the matter as It 
occurred at that time? 

A 1 think It was Mr. Robinson, Ben Robinson, who 
ws Chalmsen of the Board, who Indicated that he would like 
to talk with Chase about accepting an appointment to handle 
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1 

their account, their pension fund account. 


1 

Q Do you recall the magnitude of those pension 


1 

funds ? 


1 

A No, I don't. 


1 

Q Was it in excess of fifteen million dollars? 


1 

A I don't believe it was a very large account at 


1 

the time. 


1 

Q But in any event, you made the appointment. 


1 

A Yea. 


1 

Q And who.was the gentleman in Chase who handled 


1 

the matter with Mr. Robinson? 


1 

A I think the vice president in charge was Gene 


1 

Lindberg. 


1 

Q Tiiank you. 

1 

1 

MR. POWERS: I have no further questions, sir. 


1 

Thank you. 


1 

CROSS EXAMINATION 


1 

BY MR. COOPER: 


1 

Q Mr. Casey, you spoke to me prior to coming to 


1 

court, hadn't you? 


1 

A Yea, sir. 


1 

Q As a matter of fact, I came over to see you at 


1 

your office. 


1 

A You and Mr. Faggen, yes, sir. 
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Casey-cross Dir/ 

We came over to see you on September ? 8 th of 



last year; Is that correct? 

A Welly about that time. I don't recall the date. 

Q NoWy when was the first time that Mr. Powers cams 
to see you? 

A It Is about ten days ago or two weeks ago. 

Q Mr. Caseyy did you know that In this case that 
Mr. Prankely who Is presently the Chairman of the Board of 
Tltany has alleged -- I'm reading from page 550 of the 
AppendlXy your Honor -- paragraph 16 of the affidavit of Mr. 
Prankely which was verified In Pebruary 1973 -- "It happens 
that a vice president of such bank" -- that's referring to 
Chase Manhattan — "was also a director of Titan at the time 
along with Robinson as Chairman of the Board, thus Paggen 
had two good friends In court when his acquisition was under 
consideration at Titan In September end October 1968." 

MR, POWERS: Could I ask Mr. Cooper to read the 
whole paragraph so the witness Is not mislead by the questlori. 

THE COURT: 1 have no reason to know what he Is 
going to dOy end If you feel so strongly, why don't you Just 
be patient and let him finish and we will see what happens. 

Q Mr. Casey, did you know at the time that Mr. 

Powers came to see you that -- or did he tell you — that Mr 
Prankel had alleged that you were a friend In court of Mr. 
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Peggen at the time that this acquisition was made? 

A I don't recollect that, no. 

Q Pardon? 

A I don't recollect that, sir. 

Q That Mr. Powers said any such thing to you? 


Q At the time that you voted for this acquisition, 

* 

would you characterize your position as that of a friend of 
Mr. Paggen's? 

A Ho, I didn't Know him. 

Q You didn't even know him? 

A No, sir. 

Q Did you have anything to do -- 

MR. COOPER: Withdrawn. 

Q Was there anything about your vote for the 

acquisition which had anything to do with any potential 

business for Chase? 


Q In connection with the October 9 » 1963 , meeting, 
do you recall any discussion about any liquid assets which 
would come into the possession of Titan as a result of this 
acquisition? 

A Ho, I don't recall that, sir. 

Q You don't recall that? 
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. A No, sir. 

Q When you spoke of the proposal given by manage¬ 
ment, was that Tony Prank that you were talking about? 

A Mr. Prank and Mr. Robinson -- Mr. Prank primarily, 
and Mr. Robinson as well. 

Q Was there any discussion at all, Mr. Casey, about 
the earnings of the Peggen Companies, as you recall it? 1 
mean specifically. I know ^ a testlfieo that - something 
about a yield of ten percent. 

A Not specifically as I recall it, no. I think 
that matter vras assigned to the executive committee for them 
to determine the profitability of it and so forth before the 
acquisition was made. 

Q I see. Thanks very much, Mr. Casey. 

MR. POWERS: I*ra not going to take Mr. Casey's 
time up any' more. Thank you very much, sir. 

(Witness excused.) 

MR. POWERS: Can we resume now, your Honor, with 

• Mr. Rohn? 

THE COURT: Yes. 

MR. COOPER: Your Honor, before we resume with 
Mr. Rohn, we have subpoenaed records here for more than ten 
days now and I have been asking Mr. Powers for these records 
and I think it is important for the cross examination of Mr. 
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Kohn that I have those records. 

How, as of last night, I asked Mr. Powers again 

for them and he said that if I would give him the subpoena 

he would follow it up. 

Well, I don’t have the records in court this 
morning end I think I might be prejudiced in my cross examine 

tion of Mr. Rohn without them. 

the COURT: Historically you gentlemen continue 

to be consistent. Both sides for years have accused each 
other of withholding records snd it would be almost too much 
to expect that today we would not hear something like this. 

Mow, we are not going to countenance any further 
delays. You burdened poor Judge Ryan and the Court of 
Appeals with all kinds of shenanigans here and we are not 

going to continue that kind of pley* 

How, are these records from Titan? 

MR. COOPER; Yes. 

MR. POWERS: Can I speak, your Honor, and tell 

. you what I have done to get the records into court today? 

I met with other Titan actuarial people last night and told 

them they had to get together some records by subpoena. It 

went down to them by messenger this morning. I expect one 

» 

of their accounting people to be here in court within the 
hour with as many records as he could find. 
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2 

are ready to crosa examine. 


8 

MR. POWERS: Could I make another suggestion, sir 


4 

THE COURT: No, thank you. Would you let me 


5 

finish my conversation with Mr. Cooper? 


6 

MR. COOPER: Judge, t'll tell you what I can dp. 


7 

I can start my crosa examination and perhaps Mr. Powers says 


8 

the records are coming down, and in case I cannot get the 


9 

particular points that I want without those records, perhaps 


10 

we can get those records by the €lme I get Into those points. 

j 

i 

11 

possibly. 


12 

THE COURT: In other words, what you prefer Is 


13 

the alternative of starting with Mr. Rohn with the hopes that 


14 

maybe the records will get here. 


15 

MR. COOPER: Yes, and I would like to reserve the 


16 

right. If I don't get the records, to hold him over until I 


17 

do. 


18 

THE COURT: We have got to think about him, too. 

1 

19 

He Is a busy man. We are not Just going to hold him up on 

1 

20 

,* this unnecessarily for days on end without any good reason 


21 

for It except the squabbles between the principals In this 


22 

litigation. And I am sad to say to an extent, their lawyers. 


23 

I accept that altemat ..e. We will have Mr. 


24 

Rohn come up. 


25 

MR. POWERS: Your Honor, may I also add that Mr. 
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Cooper asked me last night to give him copies of the 
financial material that was Introduced In evidence so he 
could prepare his cross examination today. I gave him copies 
and I'm sure he has a great deal of questioning on that 
subject, and he mentioned to me this morning he — 

THE COURT: Let's not debate that further, pleast, 
Let's go ahead. 

THE CLERK: Mr. Rohn, you are still under oath. 

THE WITNESS: Yes, sir. 

FRED ROHN, resumed. 

CROSS EXAMINATION 
BY MR. COOPER: 

Q Mr. Rohn, you were not the accountant for Titan 
at the time of this acquisition, were you? 

A No. 

Q You had nothing to do with respect to any of 
the papers, analysis. Investigation In connection with this 
acquisition until Just a couple of weeks ago, I think you 
• said. In the last two or three weeks? 

A Yes, that's correct. 

Q I believe you said, also, that you first had 
records prepared by Mr. Williams about two to three weeks 
ago; is that correct? 

A No, I didn't generate the preparation. It was 
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not at my Instructions. This was done by the company Itself 

Q ' You had nothing to do with the preparation of 
the records by Mr. Williams? 

A No, sir. 

Q They were all prepared end handed to you; is the 
my understanding? 

A niat's correct. 

Q Did anyone precede you In Touche Ross In 

assisting In the preparation of these records? 

A No, sir. 

Q Are you aware that Mr. Hatcher, who was the 

treasurer of these companies sometime between November 1970 
until he left sometime In 1973 ***did you see an affidavit of 
his in this case? 

A Of-recent date I have seen the affidavit, yes. 

Q Are you aware that he stated in his affidavit — 
I'm reading from page 215A, your Honor -- "I have undertaken 
personally and with my staff and through.accounting personne 
• In the Faggen Companies as well as through conferences with 
and inquiry by Touche Ross and Company” -> Titan's auditors - 
"an intensive investigation of the earnings of the Faggen 
Companies since I 963 through 1963.” 

Were you aware, Mr. Rohn, at the time that you 
met with Mr. Williams that someone else from Touche Ross had 
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been Involved In an intensive investigation of the Faggen 
Companies ? 

A No, I have not been aware of that. 

Q Did you know a man by the name of Brandenberg? 

A Yes. 

Q Who was Brandenberg? 

A Mr. Brandenberg Is a partner of Touche Ross and 

Company In Louisville, Kentucky. 

Q What was that? 

A In Louisville, Kentucky. 

Q Was he involved in the Faggen Company accounts? 

A I don't think I can answer the question that way. 
He was a manager on the audit of Titan when It was head¬ 
quartered In Louisville, Kentucky; to whatever extent he was 
involved In Faggen, a subsidiary, I don't know. 

Q When did you first come to Touche Ross. 

A When did I first come? 

Q Yes. 

• • 

A The firm of which I was a partner merged with 
Touche Ross on September 1 , 1969 . 

Q What was the name of that firm? 

A Puder and Puder. 

Q How big a firm was that? 

A We had 200 and some people. 
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Q At the time of the merger, were you a partner 
in that firm? 

A Tea, sir. 

Q Where were they located? 

A We had offices In Newark, New York and In 
Callfomls. We were the largest accounting firm In New 

I 

Jersey. 

Q When you became a partner In Touche Ross, you 
testified that you had been Involved In approximately 
seventy-five to a hundred mergers and acquisitions over the 
past ten years. 

A 'Hiat's right, yes. 

Q That would take you back Into the time that you 

were with Fuder and Puder, right? 

A Yea. 

Q That would mean on an average of approximately 
one to one and a half mergers and acquisitions a month, 
wouldn't It? 

A No. I've been a partner In a substantial 

accounting firm for more than eighteen years and prior to 

• 

that was an empoyam for more than — for approximately ten 
years. 

Q I thought you said in your testimony that in the 
last ten years you had engaged In roughly seventy-five to a 
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2 

hundred corporete acquisitions, do you remember testifying 


3 

to that? 


4 

A That would be roughly so. But I may have mis¬ 


5 

spoken. I said ten years. I would say it would be more 


6 

likely to be fifteen years. 


7 

Q Well, in fifteen years — withdrawn. 


8 

Since you didn't participate in any of the work 


9 

in connection with the Faggen acquisition, you understand 


10 

that your testimony here was in the capacity of an expert in 


11 

accounting matters, giving opinion evidence with respect to 


12 

certain accounting matters; do you understand that? 


13 

A Well, I think I was here in more than Just that 


14 

role, if I may. I think that there's no doubt that I am the 


15 

accountant in charge of the Titan Job and, therefore, have 


16 

a position with respect to the client as well as an objectlvt 


17 

position with respect to the overall connotation of this 


18 

transaction. I would not say that I was an independent 


19 

accountant completely here. 





21 

1 mean, I think I'm trying to be an objective 


accountant without using the word ”independence" as such in 


22 

the usual sense it is used in the accounting profession. 


23 

Q I didn't use the word "Independent," Mr. Fohn. 


24 

I don't want you to misunderstand me. I said you were 


25 
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testifying here as an expert giving your opinion as to 
certain events and certain transactions rather than as a 
participant who had firsthand knowledge of those events or 
transactions. 

A Well, that Is true, yes, sir. 

Q Right ? 

A Yes, sir. 

Q So you were testifying as an expert, one, as to 
the accounting matters, right; and you also testified as an 
expert with respect to pricing of a business. Isn’t that so? 

A Well, I think I would have to go Into your 

question a little more in depth. 

When you suggest that I was testifying as an 
expert In accounting matters, I feel that as a partner with 
some long-term experience that I can give an opinion as -- 
in general terms as to what the proper accounting treatment 
is of various Items and to that extent I can give my opinion, 

That's in the field of accounting. 

Yes. 

After that, you also testified as to your 
opinion regarding valuation of a business, do you recall 
that testimony? 

A Yes, I was asked that question and I answered It, 
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Q With respect to valuation of a business, that Is 
not strictly speaking within the field of accounting, is it? 

A Tes, I think it is. 

Q You do 7 

A Tes. 

Q I see. 

A We spend a great deal of time in those matters. 

Q You have testified in court before on valuation 

of businesses. 

A Yes, I have. 

Q Have you taken securities courses in connection 
with that? 

A Yes, I have. 

Q Do you recall any specific texts that you 
might have referred to for the puirpose of evaluating 
businesses 7 

A I don't have them in mind at this particular 
point. I've read lots of material on it. 

Q In any case, you are aware, then, that you were 
testifying here as an expert in two separate categories, one 
as an accountant, end the other in the field of appraising or 
evaluating a business. 

A I would not say I was appraising a business here. 

Q You put a value on it, though. 
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A Tes. I used a businessman's Judgnient based upon 
the experience I have had as an accountant in those fields 
and using — in applying a formula which is a commonly used 
formula, yes. 

Q But you were giving your opinion, weren't you? 

A Oh, yes. 

Q Now, then, Mr. Rohn, since you were giving an 
opinion, you had to have certain information by way of an 
assumption on which you were working in order to render the 
opinion; is that so? 

A Yes. 

• Q In making those opinions that you made, you were 

given certain infonnation by Mr. Williams; I think you said 
that you accepted Mr. Williams' information on which you 

• s ■ 

based your opinion regarding your analysis of certain testi¬ 
mony that you gave regarding accounting; do you recall that? 

A Well, I did more than accept his Information. I 
reviewed the schedules that had been prepared, the backup 
that supported those schedules, and questioned Mr. Williams 
at some length as to the steps that he had taken to verify 
them as part of his auditing procedures. 

Q Did you do anything about your own personal 
verification of it? 

A I didn't go to the records of Faggen, if that is 
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your question. 

Q Yes. 

A No, I didn't. 

Q You didn't? 

A Ho, sir. 

« So you accepted Hhat Mr. Williams gave you? 

A Yea. 

Q All right. 

Dealing first with the basis of - you make a 
Judgment that there was an accrual adjustment In 1963 of 

$5500; do you remember your testimony on that yesterday, 

Mr. -- 

A No, you will have to show me the exhibit and 
refresh my recollection. 

« 0 

MR, POWERS: I think It Is Exhibit 10, Mr. 

Cooper. 

MR, COOPER: Do you have a copy of It I can 
give to the witness? 

THE COURT: Do you want Exhibit 10? 

MR, POWERS: Sure. 

MR, COOPER: You can keep yours. 

MR, POWERS: I have another. 

Q Do you Know, Hr. Rohn, that that exhibit, by the 
way, was prepared In connection with Mr. Hatcher's affidavit 
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which was sworn to on September 11, 1972. Before we get 
Into the specific questions, did you ask Mr. Williams whether 
he had prepared the material that went into this or whether 
It had been prepared before he got into this case? 

A I didn't have to ask him that. I had been 
furnished a copy of Mr'. Hatcher's affidavit, of which this 
was an attachment and it obviously had been prepared by Mr. 

-- under Mr. Hatcher's -- during his time frame rather than 
Mr. Williams. 

Q I thought you had testified earlier that you got 
your — Mr. Williams assembled all this material for you in 
the Idst two weeks or three weeks. 

A Yes, that's true. At the same time he gave me 
the Hatcher affidavit. 

• 

Q Let's get to this, then. 

A Okay. 

Q The item that you referred to of $5*500 in 1968 
is an accrual item of adjustment, is it not? 

A Yes. 

Q You knew that Mr. Paggen had been doing business 
on a cash basis, did you not? 

A Yes. 

Q Well — 

A He had been reporting for income tax purposes on 
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6 cash basis. 

Q Right. So your problem was, how do you translate 
from cash to an accrual basis of accounting In order to get 
a number for fees and retainers of $ 1,500 and vacation pay 
of $4,000; Isn't that so? 

A Otiose are the adjustments. 

Q Otiose are the Items, right? 

A Yes. 

Q In order to do that, you had to have some basis 
for accruing fees and retainers, did you not? 

A Yes. 


was done? 


Did you get any material showing you how that 


Yes. 


Q What material did you get? 

A Otiere are backup schedules that were prepared 
by Mr. Sosa, who was the Internal auditor, who had analyzed 
the records of the Paggen Companies for that period, had 
. analyzed the particular retainer and fee bills and had put 
them into an appropriate year slots accounting for timing 
differences and accounting for years In which there was a 
double billing that should have been adjusted one year or 
another. That's what applies to the fees and retalr.ers. 

Q You would have to go back each year, wouldn't 
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yoUy back, to 19^6? 

A That*8 correct. 

Q *65? 

A Yea. 

Q And find out what the fees and retainers were at 
the end of the fiscal yeer for 1964 In order to be able to 

open up 1965, wouldn't you? 

A Tea, that's true. 

Q And you would have to go back even further to 
know what they were, for *63 In order to open up *64, 
wouldn't you? 

A No, we were not considering 1964. All one would 

have to do la look at 1964 in light of whether there should 
be any adjustments that affect '65. We were, not trying to 
come up with figures that affected 1964 by Itself. 

Q Do you know Mr. Brandenberg's handwriting? 

A I don't think I do, no. 

Q I show you this memorandum and ask you if you 
• have ever seen that memorandum from Mr. Brandenberg to Mr. 

Hatcher. 

MR. POWERS: Can we have that marked for 
Identification'? 

MR. COOPER: Yes, I will in a moment. I will 
show you for your purposes, Mr. -- 
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A No, I have never seen this before. 


3 

Q You have never seen It. Are you able to read It' 


4 

A Yes, I have Just started. 


5 

Q Would you read It. 


6 

A Sure. 


7 

Q To yourself, please. 


8 

Would you like to read a typed version? It might 


9 

be easier. 


10 

A Yes. 


11 

MR. POWERS: Can I see the typed up version. 


12 

MR. COOPER: Yes. 


13 

Q Would you agree with Mr. Brandenberg's statement! 


14 

contained In that memorandum? 


13 

A I have no way to agree or disagree. 

» m 


16 

MR. COOPER: I would like to offer Into evidence. 


17 

your Honor, the memorandum of Mr. Brandenberg together with 


18 

the typed copy of it. 


19 

MR. POWERS: I object to this, your Honor, 


20 

. because It Is an unauthentlcated document. I have never 


21 

seen It before this hearing. I don't know where It came fron 

i • 

22 

I never supplied It to the other side. It Is being offered 


23 

as something from the files of Titan from somebody who 


24 

worked for Titan, and I have no knowledge of the existence 


25 

of this document or whether it Is authentic, when It was 
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written, who wrote it, for what purpose. 

THE COURT: Would you do me the courtesy of 
letting me see it and can we have it marked for identifica¬ 
tion so the record is plain. 

(Defendant's Exhibit K marked for 
identification.) 

THE COURT: Mr. Rohn, did you ever see this 

before? 

THE WITHESS: No, sir, I didn't. 

THE COURT: Do you recognize the handwriting on 
this Xerox of the original memo? 

THE WITNESS: I'm not able to comment on that, 
your Honor. If I said I don't recognize it, thet doesn't 
mean that I would know that it is not his. I just •- 

THE COURT: I see. You can't form an opinion? 

THE WITNESS: I can't form an opinion. 

THE COURT: All right. Well, I am inclined to 
agree, Mr. Cooper, and I do not accept all the highly 
.individualized reasoning of Mr. Powers, to be sure, but I 
think thet since this is the state of the record now, it wil 
not be received as Defendant's K for identification, 'nils 
is without prejudice, if, as and when some witness can 
identify it later. 

Q Do you know who Mr. Levine is? 
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A Levine was an employee of one of the 

companies but — of the Titan Companies but I*ra vague. 

Q Would It help you If l told you Mr. Levine works 
for Titan Actuarial, he was the controller of Titan Actuarial 

^ ^ '^lll accept that. The name Is familiar but 

I didn't know his exact position. 

Q All right. 

Row then, Mr. Rohn, would you agree that without 
the details of time and expense Incurred with respect to fees 
and retainers. It would not be possible to prepare a full 
accrual basis financial statement on the companies acquired 

from Mr. Paggen for the respective fiscal years ending * 65 , 
: 66 , »67 and ' 68 ? 

A If you don't have records, you could not come up 

with a full accrual basis story, no. But you can, without 

complete records, make certain computations which are loglcaj 

and would make a large measure of the adjustments from cash 

to accrual appropriate and available to be made. 

Q What we are talking about Is Items dealing with 

time and expense Incurred by and on behalf of Individual 

« 

clients. Without such records, would It be possible to 
structure an accrual basis of fees and retainers? 

MR, POWERS: Objection, been asked and answered, 

I think. 
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1 THE COURT: Well, If it has. It wouldn't harm to 


3 

have it again. I do not think so. 


4 

A Could you read the question. 


6 

(Question read.) 


6 

A Well, when you take the word full out, I would 


7 

say that it is possible to do it, yes. 


8 

Q What records did yoCi have in front of you when 


9 

you authenticated this exhibit on the fees and retainers on 


10 

an accrual basis? 


11 

A There is an analysis that was made of the Faggen 


12 

records by Mr. Sosa which -- in which he apparently had acces 

s 

IS 

to certain records that Mr. Levine apparently didn't have 


14 

knowledge of or couldn't remember at the time that if he did 


16 

say that an if that's an authentic document that you have 


16 

been referring to — 


17 

MR, COOPER: I call for the production of that 

. 

18 

document, Mr. Sosa's records, please. 


19 

MR, POWERS: Mr. Williams, do you have any of th€ 


30 

.corporate papers with you of Mr. Sosa's? 

1 

t 

21 

MR. WILLIAMS: No. 

1 

22 

Q Mr. Rohn, can you describe the particular inter¬ 

1 

1 

23 

rogation or verification of the records that you saw. 

1 

34 

A Yes. My interrogation was with Mr. Williams. 

1 

26 1 

1 

Mr. Williams indicated to me, after I had reviewed all these 


. 
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records - I asked him specific questions as to how certain 
adjustments were made end Mr. Winisms had Indicated to me 
thst he had gone through them very carefully end had had 
some extensive discussions with Mr. Sosa about them and he 

was able to answer my questions on the specifics of the work 
sheets to my satisfaction.. 

« So what you are saying Is that the records thst 

Mr. Williams presented you with were records which Mr. Sosa 
had prepared! 

* The records that 1 looked at I understand were 
prepared under Mr. Hatcher's direction by Mr. Soss, who was 
on the internal audit sUff of Titan at the time he prepared 


Q And he la no longer with Titan? .. 

A He la not presently with Titan, no, sir. 

Q So that the verification that we are talking 
about was actually twice removed; In other words, these are 
records prepared by Mr. Sosa, Mr. Williams had no part In 
•their preparation, and then you asked him about what he 
inquired of Mr. Sosa; Is thst what you are saying? 

MB. POWERS: Objection, your Honor, that's 
argumentative. 

the COURT: No, It Is all right. Oo ahead. 

A I don't think that that Is a fair statement of 
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2 

the factSj no. Mr. Willlsms was In the employ of Titan durln 

z 

8 

some of the period in which Mr. Sosa was also employed, and I 


4 

can't tell you to the extent of which he had firsthand 


6 

knowledge as to the preparation of those records. 


6 

Q Didn't you Just tell us that Mr. Williams had 


7 

told you that these records had been prepared by Mr. Sosa and 


8 

not by him? 


9 

A Oh,^he didn't have to tell me that. I recognize 


10 

Mr. Sosa's writing on his work sheets. 


11 

Q So that the verification and interrogation which 


12 

you were conducting was interrogation end verification with 


13 

Mr. Williams who had gotten the information or the material 


14 

from Mr. Sosa. 


15 

A Ho, he had gotten the information, from the files 

f 

16 

of Titan. Mr. Sosa had prepared it. If you are asking me 

i 

1 

17 

whether I personally had any conversation with Mr. Sosa ipout 


18 

it, the answer is, I didn't. 


19 

Q Well, I*m talking about verification and interro- 

’ 

20 

.gatlon in order to satisfy you as the independent auditor 

1 

21 

or as the accountant come here to testify as an expert as to 


22 

the manner in which these various records were documented. 


23 

and you are saying to us that that interrogation and 


24 

verification was once removed from the person who originally 


25 




prepared them; isn't that what you are saying? 
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recall them in any detail. 

Q Did you look at the Income tax returns which were 
annexed to the contract documents? 

A No« I didn't. 

Q Did you look at the Joseph Warren stub period 
statements ? 

A Tes. 

Q You saw those? 

A I believe I saw those, yes. 

Q Are you. aware that there was an Item In the 
Joseph Warren stub period for accrued vacation pay as at 
September 30, 1968, of $59,000? 

A You will have to show It to me. I don't have 
the figure In mind. 

Yes', there's an accrued vacation pay on the 
balance sheet of September 30 , 1968, of $59,000. 

Q When you stated yesterday that vacation pay 

accrual was not booked. It was booked, wasn't It? 

A Ho, this Is a statement. I don't know whether 

these — whether this was booked or not. 

Q Did you check to find out? . 

A I have never seen the ledger of Paggen Associates 
Company. 

In order to Interrogate and verify and come Into 
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court .„d te.tlfy that the section pay eccruel was not 
booked, you had seen a document which w.s s balance sheet 
that showed you a vacation pay accrual of $ 59 , 000 ? 

* Well, If I mey, I must go Into this letter. The 
book - It says here In Mr. Warren-s letter that accompanies 
this that the books and records are maintained on a cash 
basis solely for the purposes of this report, adjustments 
have been made to reflect the balance sheet on an accrual 
basis. Therefore, he Is cleerly saying that the vsc.tlon pey 
la not booked and he has made an adjustment for It for the 
purposes of this statement. This statement doesn't tie Into 
the books end records. He says It doesn't tie Into the books 
and records. The books and records apparently are kept on 
the same basis as the tax returns have been, which Is . cash 
basis and the vacation pay Is not accrued thereon. 

<J But you had a disclosure of vacation p.y .ccrual 
as Of that date, didn't you? 

A Yea. 

Q It la not an undisclosed Item, is It? 

* There's no doubt about It, It Is disclosed, yes. 

<5 Are you aware, also, Mr. Rohn, that on the night 
Of the Closing, when this vac.tlon pay Item came up, there 
was an Indemnification entered Into by Mr. Faggen with Titan 
With respect to vacation pay? 
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I wasn't aware of that. 

Q You weren't aware of that? 

A Mo. 


Q Your interrogation and verification didn't go 

that far, right? 

A No, it didn't. 

Q It didn't? 

A No. 


Q Ve started out this cross examination by my askirjg 
you about certain assumptions that you made in order to be 
able to testify, and I think one of the assumptions that you 
made was that there were four types of adjustments which you 
treated with in order to come up with the statements that 
you make in Exhibit 10; do you recall that? ..And the four 
types of adjustments, I think you said, were the adding back 
of federal, state and city taxes, the addition of accounting 
service income, the deduction of investment income and the 
reduction in Harold FBggen's salary; do you recall that? 

A Yes. 

Q Those are the four items, right? 

A Those are the four items of proposed pro forma 

adjustments that have been accounted for in this exhibit. 


yes, 


And you based all of your testimony as to the 
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propriety of the financial information which Mr. Faggen 
transmitted on the basis of the assumptions that those were 

the only four items which adjustments could be made; isn't 
that so? 

A No. 

Q What other items were there? 

A Well, I think when I evaluated this, I asked Mr. 
Williams and we discussed whether there were any other items 
that one could think of or one could have gotten as a result 
of reading all of the material that Mr. Sosa had prepared 
that would be appropriate under the circumstances. And these 
are the ones we felt - that I felt that Mr. Williams and 
prior to him, Mr. Hatcher, had determined were appropriate 
and I agreed they were the appropriate adjustments. 

Q Did you speak to Mr. Powers about it, about 
whether these were the appropriate adjustments? 

A At what time? 

Q Any time. 

A Yes. 

Q Do you know tha •. the basis for Mr. Hatcher's 

investigation was that he said that he was pointed in a 
certain direction by counsel; do you recall that in his 
affldavlt? 

A Yes, I remember those words in his affidavit. 
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3 



23 

24 


All right. 

MR. POWERS: What page are you referring to, Mr. 
Cooper ? I 

I 

MR. COOPER: I will find it. The witness says he | 

remembers it, so — page 2l8A. "When the management of Titan j 

began to investigate the underpinnings of the Faggen 
acquisition intensively early in 1972, we were Instructed by 
our counsel to do for the first time a complete audit of the 
boaka «f the Faggen Companies for the four years preceding the 
date of acquisition." Then further on, "When counsel took 
charge of the accounting investigation in the beginning of 
1972 , he stressed to me the significance of Exhibit 1 
annexed to the complaint as a written representation of the 
earning power of the Faggen Companies for four years which 
new management had found in the Board of Directors' files 
relating to this 1963 acquisition." 

Q Now then, what I'm asking you now, Mr. Rohn, is 
that the sequence of events was that Mr. Sosa working for 
.Mr. Hatcher had proposed certain information in accordance 
with the directions of counsel investigating this and you 
picked it up through Mr. Williams in your analysis; isn't 
that so? 

A Well, that's the sequence of facts, as I under- 

•OUTHINN OISTHiCT COUMT NC^RTtHt. U.t. COUNTNOUtC 
rOLIV tOUARC. NIR YORK. R.V. CO T.«MO 


25 


stand it. 














549 

dhrm 37 Rohn-cross 

Q So that you wert.* making and you were operating 
under an assumption which was the same assumption that Mr. 
Sosa had operated on; isn't that so? 

A What is that, sir? 

Q An assumption of what constituted the adjustments 
to Income. 

A No, I don't think so. 

Q No? 

A No. 

Q Well, what other adjustments to Income did you 
assume other than the four that I mentioned before? 

A You don't assume adjustments, you try to find 
out what appropriate adjustments would be based upon the 
facts as you see them. 

• m 

Q Well, you weren't a party to the transection, 

were you? 

A I was — no, I'm not a party to the transaction. 

Q So you had to know what went Into those 
.adjustments In the first place, didn't you? 

A Into what adjustments? 

Q In other words. If the parties between themselves 
discussed what constituted the adjustments to the reported 
Income, you would have to know that In order to know whether 
those adjustments were, in fact, the ones the parties made. 
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A Sure. 'Riat's true. 

Q Well now, do you know that with respect to the 
salaries, for example, that there was an adjustment of the 
salary of Rose Dogsn by contract different than the salary 

I 

that she had earned prior to the acquisition by Titan? 

A I have a general recollection that there was sucli 
an agreement, yes. 

Q Well, do you know that her salary by contract was 
reduced by 10,000 — roughly $10,000 from what It had been 
prior to the acquisition? 

A If you show me the contract, I could refresh my 
recollection on the exact figures. 

Q Without showing you the contract j.tself, I can 
show you a document which was annexed to the exhibits. This 
was -- I'm using 393A of the appendix, your Honor. 

Exhibit D to the contracts lists, among others. 
Rose Dogan. Do you see that? 

A I see the sheet of paper. 

MR. COOPER: Will counsel concede that Is taken 
from the contract documents? 

MR, POWERS: Will you show me the page In Mr. 
Faggen's affidavit? 

MR. COOPER: Page 393A. 
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2 

3 

I 

S 

J 

7 

8 


MR. POWERS: Where does he say It Is taken from 
the contract? 

MR. COOPER: If you are saying you don't concede 
It, may I have the contract documents, your Honor. 

MR. POWERS: Show me something that can Justify 


It. 


Sion. 


MR. COOPER: I'in not going to ask for 


s conces- 


THE COURT: Here are the exhibits. 

MR. COOPER: The books themselves, your Honor, 
the contract books. 

the COURT: Oh, you want the contract books. 

All right. 

BY MR. COOPER: 

• m 

Q Mr. Rohn — 

MR. POWERS: Do you want me to concede that? 

MR. COOPER: I don't want you ^jjoncede anythin 
Do you want to concede what Is In evidence? 

« I Show you the contract documenta themselves, 

Mr. Rohn, and draw your attention to compensation, Roae DogaJ 
president, »*0,000. Do you see that? 

A Tea, I read that. 

9 Do you know what her salary was before? 

A I don»t recall it, no. 
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Q Did you check to find out? 

A Yes. I looked at the records at the time I 

checked these adjustments, but I haven't a recollection of 
what It was specifically. 

Q As I understand It, you prepared this only by 
reference to another exhibit; Isn't that so? In other words, 
the document that you drew the adjustments from was, I bellevfe 
shown to you as Exhibit 3, which was a memorandum; do you 
remember that? 

MR. POWERS: That was Exhibit 1, Mr. Cooper. 

MR. COOPER: I'm sorry. Exhibit 1. 

MR. POWERS: That handwritten thing by Mr. Fagger^ 
MR. COOPER: I'm sorry. Exhibit 1. 

Q Is that what you drew your proposed adjustments 

from ? 

A Well, this was a starting point In the thinking 
process, yes. 

Q Right. So that on that document itself, nowhere 
does there appear an adjustment for Rose Dogan's salary, 
does there? 

A Tea. 

Q There does appear? 

A Yes. 

Q Where ? 
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* Well, here, this hendwrltten schedule shows 
eelerles, 12 / 31 / 68 , ceh be trested ,s loens . Hose. I .ssum. 
that Is Rose Dogan. 

<» niefs es e loen, thsfs not an adjustment to 

the salary. Wd you know what It meant when you looked at 
It? 

MR. POWERS: Objection, your Honor, he's heckline 
the witness, standing over him end pointing his finger at hlr 

The witness Is answering truly and fairly. There's no need 
for that. 

the COURT: Mr. Powers, please, you are not the 
one who decides credibility In this case. Second of all, 

Mr. Cooper Is not heckling anybody. He could not If he trlec. 
*nd you have dealt with him for many more years than I have. 

1 would thank you to keep these extreme statements out of 
this case. They are totally unnecessery and uncalled for. 

Mr. Rohn Is certainly capable of handling 
himself and Is handling himself. And If 1 see any heckling, 
believe me, I will be a lot quicker than you are. Let's 
Stop malclng these extreme statements. 

Let»s go forward, gentlemen, in a lawyer-llke 
fashion without these ridiculous scto voce and even worse 
than that expressed on the comments which are totally 
fallacious from any person's point of view. 1 recognise the 


•OUTNCNN DISTRICT COURT RCRORTIRS. U J. COURTMOUSC 
^OCtT SQUARI. NH rORR. R.v. CO 



















dhrm 42 


Rohn-cross 


554 


hatred with which everybody regards one another in the case 
and I choose not to be a party to that, and I would ask you 
not to be, either. 

Now, go ahead, Mr. Cooper. 

BY MR. COOPER! 

Q Nr. Rohn, do you have in mind my last question? 

A No, 1 think I would like to have it repeated, if 

you would, please. 

THE COURT: I do not blame you, Mr. Rohn. 

(Question read.) 

A Well, that's more then one question. 

Q All right. Then let me rephrase it if you have 
difficulty with it. 

On Exhibit 1 there's a reference to Rose and it 
says "treated as a loan." 

A It says, "can be treated as a loan." 

Q Did you inquire what that meant? 

A Yes. 

Q From whom ? 

A From Mr. Williams. 

Q Well, did Mr. Williams give you the information 

as to where he got the information from, as to what that 
meant? You understand Mr. Williams was not a party to this 
transaction. 
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Yes, I understand that. 

Q So Mr, Williams told you what that meant? 

A Yes, that and my reading of the various affidavit? 
gave me an indication of exactly what this was supposed to be. 

Q So you based your assumption on what Mr, Williams 
told you and what the affidavits told you as to what that 
exhibit meant, right? 

A Yes, that's true. 

‘ 

Q Were you told by Mr. Powers that Mr. McIntyre 
had testified in this case in deposition? 

A No, I don't recall that name. 

Q Do you know who McIntyre was? 

A No, I don't. • • . 

Q McIntyre was the treasurer of this company back 
at the time of the acquisition. And Mr. McIntyre has 
testified that Mr. Prank, who was the president, had asked 
him to look into the question of what made up the adjustments 
to the memorandum which he had been handed by Mr, Paggen, 
and I'm reading frojn page 7 of Mr. McIntyre's deposition. 

MR, POWERS: Let me get my copy out. Go ahead, 

Mr. Cooper, I will find it. 

Q Thla was a deposition taken by Mr. Powers of Mr. 
McIntyre at his office, meaning Mr. Powers' office,on 
September 26, 1973* ®nd Mr. Powers asked Mr. McIntyre a 
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I question. 


3 


MR, POWERS: What page? 



MR. COOPER: 7. 

5 

Q "Q 

Did you talk to Paggen about any adjustments to 

6 

earnings 7 


7 

"A 

Yes. 

8 

"Q 

What did you say In discussion? 

9 

"A 

I asked him what made up some of the adjustments. 


"Q 

With reference to what earnings? When you say 

11 

what made up some of the adjustments, adjustments of what. 

12 

what were you talking about? 

13 

"A 

Adjustments to the tax returi.s as reported In 

14 

relation to 

the pro forma we had been looking Into." 

15 


Then at page 53 Mr. Powers asked Mr. McIntyre: 

16 

"Q 

Were you told to check Into the veraslty of the 

17 

$571,000 adjusted earning figure? 

13 

"A 

Yes. 

19 

"Q 

By whom? 

30 

"A 

Tony Prank. 

21 

"Q 

What did he tell you? 

22 


He asked me to check out, you know, what the 

23 

"A 

adjustments 

were and see how they came up with the 571." 

24 


And then on page -- 

25 


MR, POWERS: Your Honor, Is there a pending 

_ 
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MR, COOPER: Yes, there Is. 


557 


THE COUBT: He Is trying to look for something. 


Mr. Powers, honestly -- 

MR. POWERS: Your Honor, I am not trying to 
harass you or my adversary. 

THE COURT: He Is obviously gazing through some¬ 
thing and we all have our faults Including you, and I don't 
know why you have to Jump on this kind of thing. 

MR. POWERS: l»m not Jumping, sir, but I don't 
know what question la pending to the witness. 

THE COURT: He has admitted he Is In the middle 
of a thought. Now, for heavens sake, would you put aside 
your role of being our guardian and keeper on every small 
fault of ours? You are really not qualified for that, let 
alone not legally allowed to do that sort of thing. You 
hare your faults, as do I, so does Mr. Cooper, but for 
heayens sake, let him ponder a moment. Hewha only pondering 
about two seconds when you Jumped on your feet. 

MR. COOPER: I'm looking for — 

THE COURT: You look and then to accommodate Mr. 

Rohn and Mr. Powers and me, put your question again once you 
have looked. 

Q Page 53: 
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2 

"Q Did you get anything in writing with respect to 

8 

those adjustments? , 

4 

"A Ho. 

5 

"Q How did you check them out? 

6 

"A Talked to Harold about It. 

7 

"Q Did you do anything else other than talk to 

8 

Harold? 

9 

"A Hot that I remember. 


"Q What reason did you have In not requesting 

11 

Harold to give you anything In writing on the subject? 

12 

"a I knew what the contracts called for as far as 

13 

salaries were concerned. 

14 

"Q Right. 

15 

"A So that that adjustment would be fairly easy to 

» 

16 

come up with and the funding of the pension -- there wasn't 

17 

any problem about that because Harold said we were over- 

18 

funded and have to pay." 

19 

MR. POWERS: Excuse me. Tlie word Is "wouldn't 

20 

have to pay" with an Initial from McIntyre In my original. 

21 

MR. COOPER: Right. "Wouldn't have to pay." 

22 

Q "Q You didn't look Into what the funding was for 

23 

prior years, did you? 

24 

"A Ho, I didn't. 

25 

'Xi And you didn't look as to what the salaries were 
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for prior years, did you? 

"A No. I Just looked at least year's tax return. 

"Q And what other reason did you not request any¬ 

thing in writing from Harold? 

"A The taxes I can determine from the tax returns. 
The T and E.— 

"Q You took his word for T end E? 

"A There was reasonable substance to take his word 
on T and E." 

How, my question to you, Mr. Bohn.ls this: If 
you knew at the time that you prepared this or went over the 
Exhibit 10 that among the items which adjustments had been 
made between the parties at the time, was an item such as 
pentlon overfunding, would that have had any bearing on your 
conclusions tbst you reached from that document? I 

A I did know it. 

Q You did know it? 

A I took that — 

Q And you dismissed it? 

* I didn't dismiss it. i took .11 the fsctors 
into play. 

9 *s 1 understsnd, you took the fsctors Into pley 
end you ..Id th.t since they h.d peld Into the pension pl.n 
in prior yeers. thet. therefore, there ... no bssls for not 
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continuing to make payments; Is that what you said? 

A No, I think you have twisted it a little bit, Mr. 
Cooper. I think my reply -- the essence of my reply was that 
in any ongoing situation, operating situation, if there was 
a pension plan there would normally be applicable to the 
operations in that year an appropriate pension plan payment, 

as good accounting theory. 

Q Did you make any attempt to find out what the 

assets and the liabilities were of the pension fund at the 
time that you made your Inquiry? 

A I personally didn't, no, sir. 

Q Wouldn't you say that you have to know that in 
order to determine whether or not the pension plan was or 
wasn't overfunded? 

A Yes, you would have to do that. 

Q But you didn't go into it? 

A No, I didn't go into that. 

Q Then your assumption that the plan was not over- 
funded, because you gave no credit for it, was not based 
upon any investigation, was it? 

A No, the assumption that I made wasn't that the 
plan was or wa^'t overfunded. I had no knowledge of whethe:* 
it was or it wasn't and still don't to this day. What I do 
have knowledge of is that in any normal operating situation 
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there Is an item of pension plan payment that Is a proper 
expenditure and a proper deduction against operating Income 
for that period. I did know what — that there had been 
payments made Into that plan during the previous years 1965 
through 1968 . I did know that the 1967 payment was somewhat 
In excess, I believe, of what the 1968 payment was. I was 
told that,'and I got the feeling, and don't ask me exactly 
what document I looked at to get the feeling, but I was told 
that the reason that there had been no adjustment made to the 
pension plan expense on the pert of this handwritten sheet 
was because the pension plan was overfunded. I merely 


accepted, because I felt It was an appropriate reasonable 
assumption to make, that there had to be some expenditure 
for pension plan expense applicable to 1968 from strictly an 
operating point of view. The fact that there may have been 
an over-expenditure into the plan In that year or prior yearj 
and that the plan was overfunded didn't relieve one of the 
responsibility of saying that In an ongoing situation, If 
you are looking at It year by year by itself, there should 
be an adjustment to Income for what would normally be an 
appropriate expenditure for pension plan payment for that 

year regardless of whether It was overfunded or underlVmdad at 
that time. 

And regardless of whether the parties themselves 
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had bargained among the adjustments for the elimination of 
pension funding as an Item? 

A My role here was to react to whether the adjust- 
ment was reasonable and arriving at what the accrued Income 
was for 1968 . In doing so I took that Into consideration, 
yes. 

Q Mr. Bohn, you realize or do you realize that the 
memorandum speaks of net Income adjusted to the basis which 
will prevail after acquisition and then goes back four years, 
do you know that? 

A Yes. 

Q Did you know that the discussions between the 
parties with respect to this acquisition dealt with adjust¬ 
ments to the net Income as reported on these.companies going 
back over those four years, that there were certain Items 
which they had talked about that might have been eliminated 
or charged to the operations so that the Income on a pro 
forma or restated basis would be adjusted; did you know that? 

A Yes, you are distinguishing now proper accrual 

adjustments from pro forma adjustments on an ongoing basis. 

Q I am not, Mr. Rohn. What I'm doing Is I'm 
talking to you and asking you whether you knew at the time 
that Mr. Kauftnan and Mr. Paggen discussed this acquisition 
and Mr. Frank discussed this acquisition, that among themsel/es 
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thet they had discussed verious items of adjustments, among 
them was the item of pension overfunding; did you know thet? 

A I understood that thet had been discussed, yes. 

Q And the reason for the adjustment of $64,000 for 
1968 was that that was the amount that had been paid In In 
1968 and since the pension was substantially overfunded, j 
that kind of payment wouldn't have to have been made which 
would have resulted In an appropriate Increase in the net 
Income of that year? 

A I don't agree with that completely, no, sir. 

Q You don't know because you weren't there, do 
you? You are Just making a calculation, aren't you? 

A I era making a calculation on the accrual basis 
of whet the appropriate accrued Income was starting with the 
cash basis figures. And I must repeat thet regardless of 
whether a pension plan was overfunded or underfunded. If 
there was a continuing pension plan, proper accrual account¬ 
ing would Insist that there be — especially since the 
accrual income was the basis on which this particular trans¬ 
action was made — proper accrual accounting would take Into 
account whet an ordinary payment should be during that period. 
Whether that Is $68,000 or some other figure, I can't tell 


you. 


But I can tell you that It couldn't be zero on a 
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continuing basis. Forgetting the overfunding or under- 
funding calculation. 

You are quite right that there might not be a 
liability for balance sheet purposes at the September 30, 
1963 , date. BUi. that has nothing to do with what should be 
the proper charge to operations In the 1968 year. 

Q Mr. Rohn, when you looked at all of these 
figures and looked at all of the data that had been complied, 
did you determine or did you see that the net Income, as 
reported on the returns when checked through by the auditors 
for Titan, check out elmosUKlollar for dollar to the returns 
as to what the reported net Income was; did you see that? 

A Oh, the tax returns agree with the tax basis 
accounting on the records, yes. 

Q In other words, so far as the contracts are 
concerned, as to what the represented net Income of the con¬ 
tracts are, no question about that being Inaccurate; Is 
there ? 

A The cash basis Income statements — there ere 
practically no — well, I can say this: There are no 
material differences between the cash Income as shown on the 
statements and what was shown on the tax returns. 

Q And you know, don’t you, that the contract 
documents represent only the Income as shown on the tax 
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return;^do you know that? 


MR. POWERS: Objection, the contracts speak for 


themselves, your Honor. 


THE COURT: I agree they do, but that Is not the 


thrust of the question. As I understand the question. It Is 


whether or not Mr. Rohn Is aware of what they say. 


MR. COOPER: Correct, your Honor. 


I'm aware that the contract figures are the cash 


basis figures. Yes. 


And that was what was represented? 


Oh, I don't know what was represented. 


I mean, did you see In the contract documents 


that the represented figures were the tax return figures? 


The figures In the contract documents are 


materially the contract figures, yes. The tax return 


figures. 


Right. And there's no question that those were 


accurate and valid. Isn't that so? 


I don't know that accurate and valid. They were 


In agreement. 


Q All right. So now when you come In to testify 


as to adjusted Income, you are talking about something which 


Is not part of the contract between the parties; Isn't that 
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A I don't know whether that is so, no. 

Q You made assumptions on what the adjustments 

were in this transaction, didn't you? 

A Yes. 

Q And on those assumptions you testified for 

example that pension overfunding would have nothing to do 
with whether or not the pension contribution should or shoulc 
not be made; Isn't that what you said? 

A No, I didn't say It had nothing to do with it. 

Q Well, you said that for an accrual basis of 

accounting, that pension contribution should have been made. 


right? 

A 1 don't say that pension contribution should be 
made, I thlpk there has to be an adjustment to Income for 
what an appropriate year by year cost should be In relation 
to the payroll and the operating Income of that year. That'^ 
what 1 said. 

Q Mr. Rohn, are you aware that In response to 
.Touche Ross' Inquiries each year, the Harold Faggen Associates 
and now Titan Actuarial have responded to questions by Touch< 
Ross as to what the liabilities and the assets of the penslori 
plan weret 

A That would be an appropriate audit step we would 
perform, yes. 
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Q Are you aware that up until this year that the 
only contribution to the pension plan made by Harold Paggen 
Associates, or its successor Titan Actuarial, was made in 
1971 In an amount of approximately $l 3,000 at a time when 
the number of employees of Harold Paggen Associates doubled 
over what they had been prior to the acquisition; are you 
aware of that? 

A You have added — I»m aware of part of what you 
said. I‘m aware of the dollar figure that Is In the pension 
plan. I'm not aware of the figures end so forth. 

Q Talking about whether It Is a proper charge, no 

charge was made In the year 1969 for pension funding, was 
there ? 

A Ifo, there was none. 

Q None was made In 1970 , was there? 

A No, sir. If there was It was small. i don't 

remember 1970 . 

Q 1971 there was a charge of l 8 , 000 , wasn't there? 

A That's approximately right. 

Q And 1972 there was no charge, was there? 

A I don't recall '72 exactly. 

Q Are you aware that the assets of the pension pler| 
today la roughly $ 700,000 and the liabilities are roughly 
250 to $300,000; are you aware of that? 
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A No, I wasn't aware of that. 

Q Did you know what the amount of the assets of 

the pension plan were in 1963 as compared to the liabilities 
of 1968? 

A No, I had no knowledge of that. 

Q If I told you that there was approximately 
$300,000 in excessive assets over liabilities, you wouldn't 
quarrel with that, would you? 

A I wouldn't quarrel with it at all. 

Q If it was so, there would be no need to make any 
contribution to the pension plan, would there? 

A There probably wouldn't be. I'm not an actuary, 

I wouldn't know. I will presume if there were no payments 
necessary, they would not be made. There's distinction 
between the necessity of a payment and the proper setting 
aside of Income for computation purposes on an accrual basis. 

Q But after these companies were acquired by 
Titan, it went on end accrual basis of accounting, didn't it' 

A That's correct. • 

Q Nothing was set aside for '69, was there? 

A No, that there's a reason for. 

Q Well, there was none; that's my question. 

A Yes. 

Q In 1970 there was not, was there? 
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That's correct. 


Mr. Rohn. I'll be finished in Just . few minutes 


beeeuse there w.s some other metter I wented to teke up with 


you, and that wee your evaluation of this business. 


1 believe you testified th.t In your Judgment 


this business was worth anywhere between seven to ten times 


after tax earnings; Is that right? 


That's what I testified, yes. 


And that net worth was not part of the package. 


Net 


Was part of the package. 


Was part of the package, yes. 


And thet you felt that so far as the adjustments 


were concerned. Investment Income was not an appropriate 
adjustment; Isn't that so? You took out of the Income 
figures of the Titan Companies for Exhibit 10 purposes 


Investment Income, didn't you? 


I believe what we did was dgreed with Mr. 


.Faggen's adjustment to thet, yes. 


You took It out? 


Yes. 


That was from Exhibit 1 , right? 


Yes. 


You don't know for a fact whether or not there 
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had been discussions between Mr. Feg^en and others as to 
whether or not investment income was to be included or 
excluded, do you? 

A I don't know anything about discussions, 1 was 
not there, no. 

Q All right. So in evaluating this package among 
the things you did was you said we ere not going to give any 
credit to Investment Income, right? 

A Yes. 

Q And we are not going to accrue the appreciation 
of the securities portfolio from the time of its acquisition 
or its book up until the time of acquisition, you would not 
do that, either, would you? 

A No, I didn't make that kind of an adjustment. 

Q But as a • proper basis of accrual accounting 

you should have accrued the appreciation of the valuation of 
those securities from the date of purchase to the date of 
acquisition, shouldn't you? 

A I'm not sure that is necessarily appropriate, no. 

Q Do you know that Peat, Marwick, for example, did 
state that the value of the securities at the time of 
acquisition was approximately $ 1 , 300 , 000 ? 

A If they did, they did. 

Q Did you know that the book value was shown as 
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substantially less than that, do you know that? 


Yes, I do. 


Q But you were not going to, for your purposes, 

accrue the difference in valuation In making a calculation 
here, did you? 

A No, my reasoning was that the securities were 
likely to either go up or go down and one has to take some 
starting point as a basis and I used that — the figures I 
started with as a basis, that's all. 

Q You said that since net worth was part of the 
package and since you had already taken out Investment IncomJ 
for purposes of detemlnlng what the Income of these corapanlJs 
were, you were then depriving Mr. Paggen from the standpoint 
of evaluation on two counts: You were not giving him credit 
for the Income derived from the Investments, and you were 
not crediting him with the value of the securities portfolioI 

A I took those matters into consideration and they 
are part of my overall Judgment. 

Q Are you saying that the net worth of these 
companies, if they were let’s say $ 15 , 000 , 000 , you still 
would not have evaluated these businesses at more than seven 
to ten times their after-tax earnings? 

A Mo, that Is a theoretical question. I would have 
to know how we got to the fifteen million and how one could 
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work with it. it Is quite obvious, Mr. Cooper, if you ere 
going to get $ 13 } 000,000 worth of securltes, you can't pay 
$200,000 to acquire them. 

Q Hell, Isn't It also obvious, Mr. Rohn, to you 
that If at the time of acquisition the securities-portfolio 
alone was worth a mllllon**three that for you to ssy that you 
evaluated that business at seven times or approximately one 
million-three, you were not even paying or you were Just 
paying for what the amount of the securities portfolio was? 

A That's correct. Yes. 

0 You were not paying anything for the business? 

A lliat's correct. 

Q Were you aware that there was In the bank at the 

time, cash on hand, of over $200,000, at the time of this 
acquisition? 

A Hell, you would have to ask me In relation to 
the whole balance sheet. 

Q But l^m talking now about what you knew about 
•this business when you told this Court that you would not 
have bought this business for more than seven times its 
after-tax earnings, and you Included In that valuation the 
amount of the securities, you must have Included In that 
evaluation the amount of Its cash and CD's, right? 

A Absolutely. 


SOtlTNKNM DISTRICT COURT RRRORTIRS, U.S. COURTNOUSC 
ROklY SqUARI. RB« Y 


















dhna 6l 


Bohn-cross 


573 


« Wd you know that the cash and CD's on hand at 
that time were over $300,000? 

* I'm saying to you that the value of this company 
in an ongoing uasla. If you use the lowest parameter of my 
Judgment, was not worth anything over and above the net book 

value Of It. assets. That's what I'm saying. That was the 
lowest starting point. 

Q That's what you would have paid; Is that what you 
are saying? 

1 I didn't say Whether I would have paid It at .11. 
Do you want me to answer what 1 would have done? 

e *o, I'm asking you whether that was your opinion 
as to what you say you would have paid. 

A Yes. That's what I would have valued the 
company at, yes. 


It, right? 


In other words, you would not have even bought 


T»»at's right. 


« You would not have even bought It — withdrawn. 

^ In addition to the cash In hand and the CD's, 

there was approximately $300,000 of excess assets over 

liabilities in the pension fund that could have been wlthdrai n 
Immediately, couldn't they? 

A I don't know that. 
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Q If that were so. 

A I don't know that. 

0 If you had checked Into this company and analyzec 
Its assets at the time that you rendered your opinion In thl£ 
case. If you had checked Into the pension overfunding, you 
would have learned the extent of the assets over liabilities^ 
wouldn't you? 

MR. POWERS: Objection, your Honor. Wouldn't 
It be appropriate to give the witness a balance sheet for 
this type of questioning? He keeps stating orally what 
something shows. I don't have It In front of me end neither 
does the witness. 

THE COURT: That's quite correct, but I do not 
think that necessarily leads us to the sweeping conclusion 
you now suggest, Mr. Power* 

He Is just asking him to assume certain facts, 
but If Mr. Rohn falls to understand that last one, I would 
certainly Interject It. Do you understand his last question 
'Mr. Rohn? 

THE WITNESS: Yes, I understand It. 

THE COURT: Let's go back. 

Q Can you answer It? 

A Yes. I went by the figures that were submitted. 

Mr. Warren's calculations, Mr. Faggen's notes, his adjustments, 

0 
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never took into account that there was a large amount of 
money that could be gotten back from a pension plan. It 
never showed up in any of the sheets I had been working with 
and If you tell me that I should assume that there was X 
amount of dollars that could be taken back that was a hidden 
asset. It doesn't show up anywherej I would say to you, Mr. 
Cooper, that should be added onto the value of the company. 
Obviously. 


Q My question to you, Mr. Bohn, is: that In order 
for you to testify as to a Judgment of what the value of the 
business was, would It not have been appropriate for you, as 
a careful auditor, since you knew that there was a question 
In this case as to pension overfunding, to determine from 
the books and records of the company what was the condition 
of the assets and liabilities of these pension plans as of 
the date of acquisition? 

A No, I think that I limited my Judgment and 
limited my testimony to the information which was available 
to me. I have never had available to me the books and 
records of any of the companies, I don't know now except 
from the theoretical question you asked me what assets there 
were over and above tuose that had been disclosed here. To 
my knowledge, there has not been a return of any monies from 
the pension plan to the company during this period whatsoever. 


Ml 
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and until you have just suggested it to me, I had no know- 
ledge, firsthand knowledge, that there was any such item. 

And I repeat, if you tell me it is so and it is a verifiable 
fact that I will adjust my evaluation by including as an 
asset and including in the value of the company the amount 
of assets that had not been disclosed heretofore to any — 
to - in any of the documents I have seen, to vdiatever ex ten 
that should be added in, I certainly would say they should 
be added in, yes. 

Q All right. The thrust of my question, however, 
Mr. Rohn, is this: that in making your evaluations for 
testimonial purposes, you started out by saying in the 
beginning of my cross examination that you operated from 
certain assumptions, correct? 

A Yes. 

Q You also agree that if those assumptions w: 
wrong, then the conclusions idilch you made were likewise 
wrong; isn't that so? 

A Yes, that's a rational answer. 

Q If you were wrong as to whether or not the 
adjustments included a salary adjustment for Rose Dogan, 
then as to your testimony as to what constituted a proper 
reflection on the statement that you have as Exhibit 10 wouli 
also have to be adjusted accordingly; isn't that so? 
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If I'm wrong. I'm wrong. 

If you are wrong with respect to whether or not 
the pension overfunding was a charge which the parties them¬ 
selves agreed to take Into account In order to reach the 
restated earnings figures, then that was an agreement which 
had nothing to do with your analysis; isn't that so? 

A I can't Imagine that I'm wrong on that one. I see 
nothing to Indicate that In arriving at what appropriate 
accrual Incahe Is for 1968, that that — there has been any 
kind of discussion or writing to Indicate that that Is not 
a proper adjustment. 

Q I Just reed to you, Mr. Rohn, the testimony of 
Mr. McIntyre. Mr. McIntyre sal^: he had been Instructed to 
and he did check on the question of pension overfunding. So 
as between the parties at that time, pension overfunding was 
an Item on which the parties had agreed In order to restate 
earnings; don't you recall that? 

MR. POWERS: I object to the form of that 
•question. He's Inferring an agreement from one piece of 

testimony he read Into the record on a dollar amount for one 
year. 

THE COURT: Well, again that may be, but what 
I am puzzled about Is: I believe you had already asked him 
about this reference to what Mr. McIntyre said. 
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MR. COOPER: Yes, I did ask him that, Judge. I 
was simply asking him now In conclusion with respect to how 
he reached his opinion testimony based on certain assumptions, 
and he testified now that the assumption he was making was 
only from the assumption of Exhibit 1 In front of him, and 
he had no other assumptions on which to go on. 

THE COURT: Well then, you are asking him to 
accept what Mr. McIntyre said as true; would that change his 
opinion? 

MR. COOPER: Yea, your Honor. 

THE COURT: Why don't you put It that way and I 
will allow It. 

Q If what Mr. McIntyre said was true, as to an 
adjustment for pension overfunding, would that change your 
opinion any? 

A Opinion as to what? 

Q Opinion as to whether. In the restatement of 
earnings of these companies, the amount of the pension over- 
’fundlng was to be calculated In reaching the restated amount. 

A As far as I968 earnings are concerned. It would 
not change my opinion at all, no, sir. 

Q I see. And — 

A Could I clarify that a little bit more? 

Q Sure. 
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A See, I had the advantage here of looking at the 
subsequent years' statements end checking out whether my 
assumptions were appropriate or were Inappropriate. In trying 
to be as objective as I could under the circumstances and 
as careful as I could, I had to take into consideration that 
Mr. Faggen, who was one of the participants here, was himself 
a CPA and was knowledgeable himself with respect to account¬ 
ing matters and accounting principles. 

And It always Is difficult to automatically 
assume that certain.adjustments that were or were not made 
by someone In that position were appropriate or not. But I 
felt and still feel completely comfortable with my testimony 
because I have had the advantage of seeing what happened over 
the subsequent four-year period and knowing In what has 
happened In the subsequent four-year period has led me to 
believe that the basic assumptions which were applied In 
arriving at this Exhibit 10 — I believe It Is 10 — are 
Inappropriate or not proper. And If you tell me that there 
•are things such as an amount that can be claimed back In the 
way of assets, that has never been disclosed to me, sure, I 
will adjust my Jud^nents accordingly. But all the other 
assumptions have withstood the test of time, as far as I am 
concerned. 

Q Well, have you finished your answer? 
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A Ye8. 

Q What you are aaying la with the benefit of hind¬ 

sight, looking prospectively backward, you made certain 
assumptions, right? 

A I examined those assumptions to verify the 

validity, yes. 

Q But the real fundamental to the question of what 
the parties agreed on or what the parties between themselves 
used for the basis of those adjustments, you yourself have 
never spoken to any of the participants in that transaction, 
have you? 

A Ho, sir, I have not. 

Q Tou took it second and thirdhand, didn't you? 

A I took it from whatever information I had, yes. 

Q I show you this, which was an exhibit marked 

yesterday and ask you, do you recall that? I don't recall 
the number on that. 

A Yes. 

MR. POWERS: 12 . 

Q On Exhibit 12 , it shows cash and securities 

transferred from October 1 , 1968, through January 26 , 1973 . 
Among the items you see corporate securities at market and 
you have an item there for one million nineteen thousand. 

A Yes. 
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Do you know that as an exhibit In this case 



Past, Marwick has evaluated tho.e aecurltlea as being worth 

11,368,000? 

A I think that is distinguishing in time periods. 
If they used a period - a date other than what 1. on this, 
that's what the differenterepresents, yes. 

Q Well, the date -- 

MR. COOPER: Your Honor, may I have, I believe 
It Is our exhibit, J, the Peat, Marwick exhibit? 

the COURT: I do not have that Xerox. I do not 
seem to have that. j 

the CLERK: Exhibit J. 

9 Marketable securities at market on December 31, 
1968. This is dated from October 1, 1968 through January sej 
and as of September 31 it is one million three, on your ] 
sheet it is one million nineteen. What I'm trying to find 

out. Mr. Rohn. you testified that this was prepared and supel 
vised by youi isn't that so, this Exhibit IS? 

* *0, this was prepared and supervised, the preparJ- 

Uon Of this, by Mr. Williams and I verified the authentlcltJ 
of the cash flow figure, that comprise it. 

9 But how did you get to the million nineteen when 
the records of the corporation show a million three? 

A Well, records of the corporation show what the 
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cost basis was. What you are showing me here Is — 


The cost bM'>l8 was not one million nineteen, was 


Ho, It was lower. 

MR. POWERS: Shouldn't the witness be permitted 


'"V f 


to finish his answer? 

THE COURT: Believe me, Mr. Powers, If you have 
any doubt about that at this time, you are really Just wrong. 
Of course he wl7,l. Anything else? 

Q Did you leave out the treasury bills that were 

transferred, $175,000 on that sheet? 

A I don't recollect the answer to that Inquiry. I 
would have to look at the details of this. I don't recall. 

Q And you treated 9,000 shares of Titan stock held 
by Mr. Faggen at half their value; Is that right? 

A Ho, we treated them at half of the market value 

as If they had been free stock. 

Q . In doing that,- you didn't take Into account what 
.Mr. rtggen could have gotten If he sold those shares on the 
open market hlmselft 

A This was an assumption — I'm not sure they could 
have been sold on the open market. This was Investment stock, 
as I understand It. 

Q This was his stock that he had owned, that he 
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bought In the market. Did you make any Investigation on 
that? 

A Once Titan had this stock as their own security 
they were holding. It was Investment stock as far as this 
computation Is concerned. If you are arguing about whether 
It should be at 114,000 or at $57,000, which Is what this is 
shown at, that Is using an assumption that there's a fifty 
percent value attributable to Investment stock. It Is an 
assumption. Thefacts are clear as to what It Is. 

MR, COOPER: I have no further questions, thank 

you. 

MR, POWERS: Mr. Cooper, before I start — 

THE COURT: Just a moment, please. It Is lunch 
time, so before you start, why don't you begin after lunch. 

I want to talk. If I might, to you and to Mr. Cooper In the 
robing room briefly before you go to lunch. If I could. 

Do you want to redirect Mr. Rohn? 

MR. POWERS: I only have three or four witnesses 
• and this witness could be excused today If Mr. Cooper Is 
through with him. I responded to his request for documents 
and I have them here If he wants those. 

THE COURT: I rather doubt that you will do this 
In three or four minutes and I have something I feel Is very 
Important you should know about and your clients should be 
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told over the luncheon recess. Pleese come with me 
(Luncheon recess) 
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